: lllich

ACTUS REUS

DISHONEST ACQUISITION

l

Was the property capable of being stolen?

LAND?

TEST: Love

Misappropriation of land title can be
subject of fraud, NOT larceny.

WILD ANIMALS?
TEST: Blade v Higgs
Wild animals CANNOT be an object of

larceny unless previously in possession.

)

1

EXCEPTION?

LEGISLATION: s 139

Unlawful asportation of fixtures or
emblements on land (including soil), can

constitute larceny.

DOMESTICATED ANIMALS?
LEGISLATION: ss 126-131
Domesticated, farm or confined animals

can be an object of larceny.

Was the property in the posession of a person other than the defendant?

YES.

Was the property asported by the defendant?

GENERAL TEST:
Did the D take actual control with intent

to control?

INITAL UNLAWFUL POSSESSION?
TEST: Anic, Stylianou, and Suleyman
Unlawful substances or unlawfully
possessed chattels are still objects of
larceny.

CONSTRUCTIVE POSSESSION?
TEST: Williams v Phillips

Where there is a contractual or agent
agreement between physically-
controlling party and owner, the
property remains in the possession of the

owner.

ABANDONED PROPERTY?

TEST: Hibbert v McKenna

Possession is constructively given to the
owner of the land that abandoned
property is found on, even if the owner is

unawar of its existence.

YES.

Was the property taken without the consent of the possessor?

MINIMUM CONDUCT?

TEST: Wallis v Lane

Any movement of goods with an intent to
steal them is sufficient to constitute an

asportation

NON-COTEMPORANEOUS MR?
TEST: Potsik

Mere formation of a mental resolve to appropriate the
thing, not manifested in any overt act, could not change

an original innocent possession into a larcenous one.

YES.

l

ACTUS REUS for Larceny is made out.

PROOF?
TEST: Middleton
Needs to be shown that there is a lackof

intention topass possession.

IMPLIED LICENSES?

TEST: Kolosque v Miyazaki

A breach of an implied license that
consents to an asportation may constitute

larceny.




DISHONEST ACQUISITION

MENS REA

|

YES.

DEFENCE OF CLAIM OF RIGHT

Was there intention to permanently depirve? 1

EVIDENCE REQUIRED?

TEST: Holloway

Mere trespass is not sufficient; the defendant
must have dealt with the property in such a way

to repudiate the rights of the possessor.

: Fuge

REPUDATION OF RIGHTS?

TEST: R v Smails

An intention to permanently deprive a lawful
possessor may be ascertained if the conduct of
the defendant destroys the property or the
character of the property.

INTENT TO RETURN?

LEGISLATION: s 118

An intent to return is no defence if the D
appropriated the property by way beneficial to

him or another.

Was the property taken without any claim of right?

YES.

Was the property taken fradulently?

YES.

MENS REA for Larceny is made out.

Did the D have a belief as to the right to property or
money in the hands of another?
TEST: Langham

l

YES.

|

Was the belief genuinely held?
TEST: Nundah

|

YES.

l

Was the belief one of a legal entitlement to the property?
TEST: Bernhard

l

YES.

|

Did the claim of right extend to the entirety of the property taken?
TEST: Astor v Hayes

l

YES.

J

{
DEFENCE OF CLAIM

OF RIGHT EXISTS

Larcenylfraud not made out

due to MR not being made out.

ACCESSORIAL LIABILITY?
TEST: Gregory

When a D is an accessory to a fraud/larceny offence, their claim of

right depends on the bona fide claim of the principal defendant.




