70104 CIVIL PRACTICE

TABLE OF CONTENTS

PROCEDURAL LAW ... eeiiieeiieeertenereeneteasereaserensssensasensesensssensssenssssnsssenssssnssssnsssenssssnsssensssenssssnssssnssssnnsssnsssnansennnnene 7
THE SIGNFICANCE OF PROCEDURE ..vvteteeiuuttteeessesrsreessesseseesessssseseesssasssneeessasssssessesssssssseessssssssssssssssssseesesssnssnseesssssssseesssessnssnsesssns 7
SOURCES OF PROCEDURAL LAW......ccuiieeiiteiieeireenereneereasesenssrenseseasessnsssensssenssssnsssensssenssssnsssenssssnssssnsessnsssenssssnssssnnes 7
POWERS PROVIDED BY STATUTE 1eettteteteeeieteiesesaesunnsesssssrsseseseeeeesesessseeesesesssasassassssssssssssssssssesesassssssessesesesassssssssssssssssssssssesesesesesens 7
INHERENT AND IMPLIED JURSIDICTION. 111ttt teutttreeeessuereesesssanssneeessassnsseessssanssessesssasssseessssssssesessssssssessssssnsssssessssssneessssssssesessssssssenees 8
GUIDING PRINCIPLES FOR PROCEDURE — THE OVERRIDING PURPOSE .......c.ceteiiteireeecrtnnerrenerrnnesrnnessnsessnnssenssssnnssennes 8
CONSEQUENCES OF FAILURE TO ABIDE BY DIRECTIONS ....uvvetteesutreeeessssurereessssssseesesssanseseeessasssssessssssssasssssssnseneessssssssseesssssssenssssssnnes 9
THE OVERRIDING PURPOSE FRAMES THE SYSTEM ....tttteeiiutureeeesauuseeeesesonssessessssssessesssssssessssasassssesssssnsssseesssssssssesssasssssessesssnssnssessen 10
TENSION WITHIN THE OVERRIDING PURPOSE ....uuvterieeeeiuttteeeeeaitusseeeeesasseseesasasssssessaasssssssssasasssssssssasssssssssansssssesssenssssssssesansssssansnn 10
ADVERSARIAL SYSTEM OF CIVIL LITIGATION ...ccuiituiiituiiienciimnieiensienssiesserssssiessssassssssssssssssssssssssssasssssssssssssssnssssnsssans 11
MAIN FEATURES OF ADVERSARIAL AND INQUISTORIAL SYSTEMS ..eeeeeiuuvrreeeeesurareeeesasussseessesssssessessssseseesssssssssesssassssssssessnssesessssnnsenees 11
CASE IMANAGEIMENT ....iuiiuiieiiieiieniiaitesientioiisssiassssisssstassssssssstassessssssssssssssassssssssssassssssessssssssssssssassssssasssassasssnsssnnss 11
QUEENSLAND V JL HOLDINGS PTY LTD (1997) 189 CLR 14B......eiceieiieeeieeeesieeeesteeteseeestesee e sseestesseassaensessesnsesseensesssensesneessesnes 13
JUSTICE DELAYED IS JUSTICE DENIED...uuuuuuuveverurereeeeeeeseesesessesessnssnessssssssssssssssssssssssesessesessessssssssssssssssssssssesssssssssesessesesessensssnssnannns 13
AON RISK SERVICES AUSTRALIA LTD v AUSTRALIAN NATIONAL UNIVERSITY (2009) 239 CLR 175......uiiiiecieeciieeeeetee e et e e 13
THE PRINCIPLE OF OPEN JUSTICE.......ccuuiituiiiniiieniiineiienirsnssienssssssssssssssnssssssssssssssnssssnsssssssssnssssnssssnssssnssssnssssnsssannss 14
EXCEPTIONS TO OPEN JUSTICE t1tttteteteiteeisiesessssesuuusssssssssseseseeeseseseessssesssesssassssssssssssssssesssssssesesssssssssssesesesssssssnsssssssseseseseseeeseeesens 15
RINEHART V WELKER [2011] NSWCA A3 ..o eeeeeeee e eeteee e eeteee e e e e ettee e e e eeettaaeeeeeeaabaseeeesastaseeassasssaeeesenssseseeeessnraseeensnnsns 16
ACCESS TO JUSTICE — DEFINITIONS .....cituiiiniiiiniieniieniineisiesseresstsnssssssssssssssnsssssssssnssssnsssssssssnsssansssssssssnssssnssssnsssans 17
BARRIERS TO JUSTICE 1vvtvvvtutereeereresesasssssesesessssesssnssssssssssssesssssesesesssssesssessssssssssssssssssssssssssssesesssssssssssesesessssssnssssssssesesesesesesesesens 17
AUSTRALIAN LAW REFORM COMMISSION REPORT 1999 ...ciiiiiiiiieiiiiiitieseesiiteee s serirtee e s s sitree e e s sssbaneeessessnsseesssnsnssnasessas 17
NSW INQUIRY INTO ACCESS TO JUSTICE = FIGURES ettttteteteteteesissesesesauunussssesessereseeseeseseeesssssssssssssassssssssssssssssesesseseesesssessessnensenanans 17
KEY SOURCES OF RULES FOR LEGAL PRACITIONERS.......ccccituiitiieiiiniiieiieirenieesiaiesesisssionsssssssstossssssassssssssssnsssnssanssnns 17
SOLICITORS” CONDUCT RULES ...vteeeuuteeeureesassseessueesesusessassssesassssasssessansssesassssesssessansssessssssssssessansssssnssesesssessansesssnssnsssssessnssseesnnnes 18
BARRISTERS CONDUGCT RULES 1ettttteteteteessesesessssesuuusssesssssreseseeesesesessessssssessssssssssssssssssssesesssssesesessssssessssssssssssssssssssssssseseseeeeeseeeeens 18
TWO KEY PRE-LITIGATION STEPS. .......iiuiiiiiiiuiiiiiiiiiiieiiresiiiaitrasisrassirassssssssrssssrssssssssssassssassssssssssssssassssnssssassssanss 18
OBJECTIVES & STRATEGIES OF GOOD CLIENT CARE ....ccuiiittiiiniiinniiieniiieniiiasiiissssisssssssssrssssssssssssssssssssssssssssssssssssnssns 19
BENEFITS OF GOOD CLIENT CARE 1ettttttttttisietessesesuuuussssssrsreseseeeeesesessessssssesasasassssssssssssssssesssssesesssssssssssssesessssssssssssssssssessseseeeeeeesens 19
INTRODUCGTION ...ccuiituiiiuiiiiniiensieuiinssiesstssssrmsssiessstsssssssssssssssssssssssssessssssssssssssesssssssssssssssssssssssssasssssssssnssssnssssanss 19
WHAT IS ALTERNATIVE DISPUTE RESOLUTION (ADR)? ... .ceeeeuuueeieereeeetennnnneeeeseeeeeensnsssessseseseessnsnssssssssesssssnnnnnnnnsssnes 20
GROWTH OF ADR ...cuiiiiiiiieiieeireenireanerenssrenssrsaseresssrenssrenssssssssenssssasssessssensssensesensssenssssnsssssssnensssensessnsesensesensessnsanens 20


https://www.studocu.com/en-au?utm_campaign=shared-document&utm_source=studocu-document&utm_medium=social_sharing&utm_content=70104-civil-practice-notes

ALRC — REVIEW OF THE ADVERSARIAL SYSTEM OF LITIGATION ....ceeeeeeertutuuniaeeeeeeeereresssnnnnsassesesssssssssnsnnaseeseesssssssssmnnassesesessssssssnnnnnnns 20

KEY THEMES/PURPORTED BENEFITS OF ADR .....cccciiiiiiiiiiiiiiiieiisesesesesesesessssnsssssssssssssssssssssssssssssssssssssssssesssssssssssnenes 21
OBJECTIVES & PRINCIPES OF ADR......cuuuuuuuuuunentnnenitiremimimietiiitiieeiieieeeieieiiiiieiiieiiiiiiiisisissssssssssssssssssssssssssssssssssssssssase 22
THE CONTEXTS OF ADR .....ccoiiiiiiiiiiiiiiiiiiiisisisisissssssss s e s e bbb e e e e e ee e e e e e s e e e s sasasassssssssssssssssssssans 22
TYPES OF ADR PROGCESSES.......ccuuiiiuiiiiiiiiiiiiuiiieiiiiiiresiiiassiasssrssssrassieasssssssssasssrssssssssssassssasssssssssassssasssssssssassssnnss 23
ROLE OF LAWYERS IN ADR ...ccettttttttieeerietiieieieieieieiiiiiiiiiiiiiiiiiiiiiiiiisisisisisisssssssssssssssssssssssssssssssssssssssssssssssssssssessessees 23
LEGAL PATHWAYS TO ADR ....ceutririieritiiniiiiiiiiiiiiiiiiiiiiiiisiisssisssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssesssesesessssenes 24
POWER OF THE COURT TO REFER MATTERS TO ADR ....ccuuuiiittuiiiiiiiniiiiiieniiiiiiniiiiiiseiiimesisiesssmmsssssssessssssssnes 24
NEGOTIATION ...cuuuuuuuennrenerenetererettteteeeteteeteeetetttttitietiiiissssssisssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssseeeeeeeeeeenes 24
NEGOTIATION STYLES .. uteuteeuteteeutenseeutesueenteeusenseeusesseensesseensesseessesatessesasensesssenseaasenseeateeseenteeaeenteeueesesaeesbeeasesaeensesueensesaeensenanans 25
Il X[ 1o ] WAL=t o o o £ a fo o H RSP 25
LTy o1 K=o AV <o To T (o L Lo ¢ USSR 25

BEFORE COMMENCING A CIVIL ACTION ... cuiiiiiiiitiiiiiteiieiiaiieeiiascrasiessiascssssessiassssssasssssssssssssssssssssnssssssssssnsssnssansanns 36
JURISDICTION ... ittuuiiiienenisiirnnieiernsesitsnssessssnsssssensssssssssssssssssssssssnsssssssnsssssssssssssesssssssssnsssssssssssssennssssssnsssssssnnsssssen 37
TWO SPECICIES OF JURISDICTION .uuuuuuuvuvurarereseeesesesessesessessssssssessssssssssssssssssssssssesessesessessssssessssssssssssssssssssssssssseseesesessessnsnnssansns 37
SUDJECE MALLEE JUIISAICEION ...ttt ettt e sttt s e e st e e e sttt e s asteastteassatasesastaesssaasnssesesssessasseeans 37
LA LCo Y Lo LY e [ Lok Lo 37
CROSS-VESTING SCHEME/LEGISLATION ... uveeieutereieuteeeisseessseesssssessssseessssesssasessssssesssssesesasessssssesssnsessssssssssssesssssesesssessssseessssesesssens 38
TRANSFERRING PROCEEDINGS BETWEEN COURTS ....uuveeeiureeeeteeeeitreeeetseeeeteeeeasseeeassseeantesesssseseasseessssesssssesasesssssesesnsesesssesssssesesnns 38
Three Considerations In Transferring Proceedings —S 5 CroSS-VEeSting QCt ...........ceecvuveeciueeeeciireesieeeesieeeeseeesiseesssseeens 39
LIMITATION PERIODS.........ctteuiiiieneeereennneeeenaseeeseeassessennssessensssssssnasssssennssssssnssssssssasssessensssssssnssssssensssssssnnssssssnnsnsnnen 39
COMMON LIMITATION PERIODS - LIMITATION ACT 1969 (NSW ) .....veeeeeeie ettt ettt et et eeteeeeeaveeeenaeeesaaeeenreseennneeenneeean 39
INTRODUCGTION ....ccuiiitiiiiiitenieerenesesteensseerernssssssenssessssnsssssensssssssnsssssssnnssssssnnssssssnassssssnnsssssennssssssnnssssssnnssssssnnssssnen 40
PROCEEDINGS COMMENCED BY THE ‘ORIGINATING PROGCESS’ .....ccuuciittemneriennnieereeaseeeeennsseseensssessensssssssnnsssssnnssssees 40
STATEMENT OF CLAIM (SOC) . uvveeeetreeiireeeeeteeeeeteeeeteeeeeteeeeetaeeeesseeeesseeeeesseeeesseseesseeesesseeeasseeeenssesensseeeasseseensesesnseeeesstesennseeesnees 41
SUMMONS e ttttteteeeeteseeeeitttatarererereeeeeeeeaeeeaeaessesesssssssssnssssssssesesaasaeteeateseesseeesesenssssssssssssssssssseseseseeeseseesesessesenensssessssssnsssesnnene 43
APPEARANC E.......itiitiitiieiieiieeiineitatiesitasttasiesssasersstessasssssstassssssssstsssssssssssasssssssssssssssssnssssssssssssssnssasssnsssnssassansssnssas 44
PLEADINGS......iiiteeiiiiteniiiiensiittenssesiessssastesssssssssnsssssssssssssenssssssssssssssssnssssssnssssssenssssssssnsssssensssssssnsssssssnnssssssnnssssaen 44



THE OBJECTIVE OF PLEADINGS ..rutuitiittieteiretetrttnetrtt et stretstsesststaetesastanestssansstesassetesessenesassenssssessstesassenesassenessssanessnsansnnns

1Y Lo F =T (o 1l e Loy XTSRS PTRPSPIRN

LY 1o (=] ol =S PP PPUTUPPPI

NO Conclusions Of LaW QS MATEIIAI FOCLS .........ccccueeeeeeereeieeeeeeieeeecteeeeiteeee st e estesestasaestsaseetsaesssssaessssasassssesssssasssseananes

Surprise.............c.......

Verification
PART 4 OF THE UCPR — FORM OF PLEADINGS ..ceettuuutttteeeaauureeeeeesautateessaauesteessasnseteesssansseseessaansnseesssannseeeesssansssseessasanneeeeessannsenees
PLEADINGS — SOME GENERAL POINTS OF SIGNIFICANCE

SOME KEY RULES OF PLEADING ..vvvvvvveverereeerereeeeeessesesesassesssssssssssssssssssssssesesessssessesesassssssssssssssssssssssssssssesesssssssesesessesssssssssnsssssasens
SOME KEY RULES OF PLEADING — PARTICULARS ...eeeeeeieieieeiuunsssssssseresesereeseereseeeeseesesesassssssssssssssssssssssssssssesssseseesesesesessesssssssssssssesens
WHEN ARE PARTICULARS REQUIRED? .. .uvvereeeieutreeeeeieitnreeeeeenssseseesassreseesssassssssessesssssessesssssessesessssssseessessssssessenssssssesssssseseesesasns 48
A STATEMENT OF CLAIM ABIDING BY THE RULES OF PLEADING .......ccctcettetturtnieencrerencenscrnssescenscrassascsasesnssenssnsesnsses 49
A BAD STATEIMENT OF CLAIM .cueuiieiieniretteirencrenetestessessesssresssssssssressssssssssassessssssssssessessssssssssessessssasssnsessssansensesnsses 49
JOINING PARTIES AND CAUSES OF ACTION ...cuiiuiituiieitncrencrnerosiescrnnsssssascsnssssssasssnssssssasssssssssssssssssnssssssssssnsssnssasssnse 50
JOINING PARTIES . .eeeettrtuuuuaeereeeeesrerssssnnaeseseesesssssssssnnssassesessssssssssnnsaseesesssssssssssnsnseesessssssssssssnnsseseessssssssssssnsassessssssssssssnnnnnsesseens 50
JOINING CAUSES OF ACTION ...ieeeeiuunuuuurerererereeerereteseeeeeeetetessesessssssssssssssssssssssesesesseeeetesesessesssssssssssssssssssssssssesesseseeeseesesensnsnnnns 50
A TIMELINE OF THE NECESSARY STEPS......ccciitiiiuiitniieitnierecienerstcenstesssssssssssssssssssssnssssssnssssssssssnsssnssasssnsssnssasssnsssnssas 50
WHAT IS SERVICE? ... cuituieuiteirenieeetteerentrasceasrescensessssesssssessssessasssssssassesssssssassssssnsssassesssnsesassssssnsesnssasssnsesassansansesnnses 51
SERVICE — SOME RULES «..uuuuvuuvuverererereeeeereseeeseeeeeeesesesassssssssssssssssssssssssssesesseseseesesesassssssssssssssssssssssssssesesseseeeesesesesessssssssssssssssssnns 51
WHAT IS INVOLVED IN PERSONAL SERVICE? 1ereieieiteeieiereseeinunsssssssssresereseeseereseeseeeesesesassssesssssssssssssssssssssesessessssssesesessessssssssssssesesens 51
Personal Service on Corportation/BUSINESS ENTILES..........ccvecvveecreeereeeireeeeeeieeeseeeiseesesesssessessisesssssssssesssessssessssssssenssses
SUBSTITUTED SERVICE .uuuuuuuuuuvuvurererereeereteseeeseeeeeeesesesssssssssssssssssssssssssssesesssseseesesesassssssssssssssssssssssssesesesssseseesesesesessssssssssssssssssees
Limits TO SUDSTIEUTEA SEIVICE ....veveeeeeveeeeeeeieeeee et eetttteee e eeetaete e e et ettt e e e ee st e e e ees s eseesssassseeeeesbassesesssasssesssenssanes

SERVICE OUTSIDE OF NSW BUT IN AUSTRALIA
Service and Execution Process Act 1992 (Cth) — SEPA
SERVICE INTERNATIONALLY «.uuvvuvuvsrerererereeerereeeeeeeeeseresassesssssssssssssssssssssssssesssssssesesessssssssssssssssssssssssssssssesesssssssesesesessssesssssssssssssens

R0V (ol o) g Yo L (= 1Y <o [ RPN
TWO CLASSIC FORMS OF EVIDENCE........cccittiiiiiiiiisisisisssssssssssssssssssssssssssssssssssssssseststseseeteeeeeeeseesssesssesssssssssssssssssssns 54
L 10 7N 54

IMPORTANT FEATURES OF AFFIDAVITS .. .teutteutteuteteeutesteeutesueensesueessesutessesusessesssessesssesseensasstensesseensesueensesusessesnsesaeensessesnsessesnsessens 54
AFFIDAVITS = RULES OF DRAFTING .....vevteurerurenrereeeresssesseesesseestsseessesmeessesaseseeensesssensessnennesssensesnsesneenstaseenstsneensessessesnsesseensesseeas 54

Yo 1= @ V=1 o 1 o PPN 54
OATHS & AFFIRIMATIONS ......uiiiiiuiiiiittniiirienesiititessssrieesssesiesssssstessssstesssssssessssssssessssssssssssssesssssssssssssssssnsssssessssssssnnss 55
ARCHETYPAL AFFIDAVITS ....ciiiiiiiiiiiiiiiiiiiiiiiiiisiiiisisssassssssssesesssssessssssssssseseseseeeeeeeeeeeeeeteseeeeessssesesesssssssssssssssssssss 56
] 1 00 1Y 1 57

LIMITS ON DISCOVERY ....euteurenteeurenneetesseetteseessteseesseeeesatesaesaeeaesatesseseeeasesenesseeaseas e e s e es e ems e eb e e et eaeea e saeesaesanesatennesaeennesanenesnnens 57
FORIMS OF DISCOVERY ...cueverererererememeeemmememerimiiiieiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiisisisssssssssssssisssssssssssssssssssssssssssstseeteeseseeseseee 58
PRELIMINARY DISCOVERY.....c.uteutteutesseeutesteenteeseasseeueesseeusesueensesueesesatessesaseasesaseseeaseaseeasasseenteeaeemteeuteneesaeesaeeatesbeensesueebesueenbesatans

Preliminary Discovery —r 5.2 = Ascertain Identity Or WREreabOULS.............c.ecvevveeeeseereeereeeesseeseeisseseeiseessesseessessees

Preliminary Discovery —r 5.3 = Whether or Not To Commence Proceedings
PRELIMINARY DISCOVERY — APPLICATION ....uveeteeeureeseessreesseessseesseessseesssssssesssesssesssesssessseessens
DISCOVERY PROPER & NOTICE TO PRODUCE

[0 Yoo )Y =T VA o o] o 1= PO POPUPPPPPPP


https://www.studocu.com/en-au?utm_campaign=shared-document&utm_source=studocu-document&utm_medium=social_sharing&utm_content=70104-civil-practice-notes

L oL u (ol (oY e oo [ Lo =SOSRt 59
SUBPOENAS ....ciiiiiiiiiiiiitiieiiieiisitetieettattasiesssassrsstessssssssstassssssssstsssssssssstassssssssssssssssssssssssssssssssnstosssassssssasssnsssnssas 59

FORMAL REQUIREMENTS FOR A SUBPOENA

SUBPOENAS AND CONDUCT IMONEY .11uvttereterereeeeeeeeeseresaesesnssssssssssssssssssesesessesseessesesesassesssssssssssssssssssssssessssssessesesensesesssssssssssssssess

[\ [0 1 (ol 2 o 7Y 0 |V, | i [P 60
INTERROGATORIES .....c.ctuiituiiiitnieenetenitattaneraetescrasernssesssasernssssssasssnssesssassssssssssassssssnsssnssasssnsssnssasssnsssnssssssnsesnssasesnse 60
OBJECTION TO PRODUCT DOCUMENS FOUNDED ON PRIVILEGE ......cccteteuirenererencrencresrenceecrncsensrsssssssssssnssesssnssennes 61
WHAT IS AN INTERLOCTURY APPLICATION?.....ccucttuietteeteeeeenerenneresseresserssssreasessssessssssssssssssessssssensessssesansessnsessnsesans 61
THE BROAD PROCEDURE FOR INTERLOCTORY APPLICATIONS. ....eetvvtttuuuuunsasseeerereresssnnnaaseeeeserssssssnnnnaseesesssssessssnsnnsassesessssssssssnnsansesseens 61
WHAT MUST A NOTICE OF MOTION CONTAIN?. ... ctuiititeiereereeraeeneresestesscrassessssssssssessessssassesssssessssasssnsesnssenssnsesssres 62
NOTICES OF MOTION — SOME MORE REQUIREMENTS ..vevtteteeeeeeeieiesesesennnnnnnsssesesreseeeeeeeeeeeesessesesesssasassssssssssssssssssssseseesssessesesessennnns 62
PRO FORMA NOTICE OF IMOTION ..evvtttuuuueeeseeerssresssssnnnaeseesessssssssssnssnsessesessssssssssnnseseeeesssssssssssnnaseesessssssssssssnesessesessssssssnnnnnassesesens 62
SOME TYPES OF INTERLOCUTORY ORDERS .....cccciteiteitueencerenrertoceesensensessscescsssassassassssssssssassssssssssassassassassssassassassnnse 62
SECURITY FOR COSTS 1uuuuuuueuunnrusnrsrerereseeererereeeesessesesesassasssssssssssssssssssssssssesssssssesesesasassasssssssssssssssssssssesesesssssseesesesansasssssssnsnsssasene 63
INJUGCTIONS. ... cuieeteeiteteeeeerenetaireserassenssnserassesssssesassesssasessssesssasessssssssssesssssssssssssssssssassssssssssassssssnsssnssasssnsesnssanennne 64
THE USUAL UNDERTAKING AS TO DAMAGES. .1vvvvvvteeteieieeeeeeettieteeeeiesesssssssssssssssssesestesessseeeeesesesmessssssssssssssssssssssssseseseeseeeeseeesmnsssssns 64
TWO CRITERIA FOR AN INTERLOCUTORY INJUNCTION . 1eeeeeeeeeeeeseseesesesnnnnnnsssssssesessesesseseseeseesesessssesssessssssssssssssssssssseseseesesessssenensnnannes 65
factors going to the BAlaNCE Of CONVENIEINCE .............ocecueeeeeeieeeeeeeeseeeeeee ettt ettee e et e e et e e st s e s ssaeesassaesssssanassaseassnas 65
APPEALS FROM ORDERS GRANTING INTERLOCUTORY INJUNCTIONS vvuvuuueieeeeeerererenrsnnnieseeeeseresssssssnneseesesssessssssssnmeeseesessssssssssnnnesesseses 65
MAREVA (FREEZING) ORDERS .......cceuuiiiiineiiiienniiitrnnisitensesssenssessesnsssssenssssssssnssssssnssssssensssssssnsssssssnsssssssnsssssssnnsnss 65
WHEN ARE THEY APPROPRIATED 1uvvtvvevereeeterereeeeeeeietesesassesssssssssssssssssssssesesessessseesesesesassesssssssssssssssssssssssesssssseseesesessssssssssssssssssssens 66
AN APPLICATION FOR MAREVA ORDER..uuuuueieeeetererertssuiieieeeeesssssssssssaaesessesesssssssssieseesessssssssssnseseesssssssssssssmmeeesessssssssssssnsmnesesssens 66
MAREVA ORDER — SOME CONSIDERATIONS 1.vuuueeeeeeereresssssnnnaseesessessssssnssseseessesssssssssssnnsassesesssssssssnsssasseseesssssssssnsnanseseseessssssssnnnnnns 66
ANTON PILLER (SEARCH) ORDERS......cccuuiiittuueertenneeeeenneseenssessesaseesssnssesesnsssssssnsssssssnsssssesnsssssssnssesssnsssssensssssssnnns 67
THREE ESSENTIAL CRITERIA FOR THE GRANT OF AN ANTON PILLER ORDER....uuvvrvrrrerreeeeeereeeeeeesesesessssessssnsssssssssssssssssssereeseseseesesessnnanns 67
APPLICATION FOR AN ANTON PILLER ORDER...uueeeteteeerrerusuuueiaeseesesssesssssnnnasesesesssssssssssnssassessssssssssssssnaseeseesssssssssnnseseesesesssssssnnnnnnnns 67
INDEPENDENT SOLICTORS «.ueeeeeertrrtrssuuneeeeeeeersesssssssnesaesesssssssssssssssnesesesssssssssssssnnseseesssssssssssnnnseseesessssssssssssnnsessesssssssssssnneneeseseeees 68
ANTON PILLER ORDERS — SOME OTHER CHARACTERISTICS . 1vvvvrterereeeeeeeeeseeessesesssnsnsnssssssssssessssssessesessessssssesesassssssssssssssssessssssssseeesesens 68
OBLIGATION OF CANDOUR ...cuctutttuiteeeeerencraerectessestseseressessssssrassessssssssssesssassssssesssassssssssssssessssssssassssssssssnsssssssnssnne 68
W H AT ARE COST S ituituiituiterenieeeeratrenieaseessresssasessssesssssessssasssssessssssssssessssssssssssssssssesssssessssesssssesnssasssasesnssasssnsesnsses 69
COSTS AGREEIVIENTS ....cuuituiiuereerencrnreracrencensesssrassssssssssassssssssesassssssasessssssssnsesnssssssnsessssasssnsessssasssnssssssasssnssssesnsesnses 69
ON WHAT BASIS ARE COSTS CALCULATED?....ctuiitiiteiteeetettnieeectesenieasetassesssssesassesssassssssssssssessssssssasssnssssssassssssnsssnnes 69
THE PRIMARY RULE IN RELATION TO COSTS..cutuiituituitacienirnerastescrasssssescsnssssssassssssssssasssssssssssssssssnssssssssssnsssnssasssnse 70
SOME GENERAL PRINCIPLES WHEN DEPARTING FROM THE PRIMARY RULE ..uuuueieeeeeerereersnnnnesaeseeeesreessssnnnnaseeseeessssssssnnneseesesesssssssnnnnnnnns 70
THE ROLE OF COSTS IN MANAGING LITIGATION......cetteiitiieetenrencrneeecresernsesssressessessssassssssssssssssssssssssssssssnsssnssansanns 70
COSTS AS A SPUR TO SETTLEIMENT ...cuctuiieniruieeecieeraneescrassssssasernssssssnsessssssssnsesnssssssasssnssssssnsessssssssassssssnsssnssssssnsssnses 71
CALDERBANK LETTERS .. et eeetretttussuueaeseeeesssesssssnnssseseeessssssssssnnssesesessssssssssssnsnseesesssssssssssssnsessessssssssssssnnnssessessssssssnsnneesessessssssnsen 71
[1aloTo [ M @e ] [o [=Tq oo I ] @ =4 4 (=1 OO SRR 71



OFFERS OF COMPROMISE vvvvtuuuueeeseeereeressssunesaesesessssssssssnsseseseessssssssssssnasesssessssssssssssnsassesssssssssssnsnsaseesessssssssssnnnnseesesesssssssnnnnnnnns 72

Lol Xy i 1] ] | [ole 11 o o TSP URRN 72
KoY T3 C=Tol o 0] Tole ] I 1T £ =3 o3 S 73
Leach v The Nominal Defendant [2004] NSWCA 391 .........ueeecueeeeeeeeeeeeeteeeeeeestaaestvaaestaaesisasaestssassssssesissassssssannans 73
LEGISLATIVE FRAMEWORK FOR COSTS ...uieuiiiiiiniienirunieeiianerasiessioncssstesstosessssssssassssssssssssssssssssssssssssnssssssssssnsssnssasssnns 74
THE UCPR AND COSTS..eeutteteesuteeteesueesaseessessseesateesssessseessssssesssssensessssessessssessseessseesssessseesssesnsesnsessnsessseessseesssesssessnsessseessees 74
BULLOCK AND SANDERSON ORDERS .....ccccuuuteiiiiiiimmmmmnnnsssssnsmmmesmnsssssssssssssssssnssssssssssssssssssnssssssssssssssssnssssssssssssssenes 74
COMMON TYPES OF COST ORDERS.....ccciitiiuiiteiieiiaiieeiiaiiseiianeinstesisasersssssssassssssssssassssssesssassssssssssassssssnsssnssssssnsssnnss 75
COSTS ASSESSIMENT PROCESS -...vteeeeeauuereeeesasnrereesssasnneeessaanseeeessaannseeeesssanssneeessasnseneessasansneesesesanseneeessansnneeessasnnsnnesssssnseneesesnnne 75
COSTS ORDERS AGAINST LEGAL PRACTITIONERS.......uuccciiiiitrtenmnessssisserenemnnssssssssssssnssmsnssssssssssssssssnsssssssssssessssnnnasses 75
FIRTH V LATHAM & ORS [2007] NSW A AD ...t eeeteeee e e ettt e e eeetaee e e e e etaaeeeeeestatbeeeeesentbaseeesaasbaseeessansasaeeseesnnreseesennrenens 75
WHAT IS A STRIKE OUT 2..ccuuiiiiiiiiiieienesssiiisiiiinesessssssssssssismesssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssnsnssssssssses 76
THE ROLE OF PLEADINGS ....cuituiiiiiiuiieeiieiiieiieecianiesssasstasisssiassrsssossssssssstossssssssstossssssssssasssssssssssssssssnssssssssssnsssnssassanns 76
STRIKE OUT — R 14.28 OF THE UCPR.........ccoitiiiiriuuunsiiiiiiiiiiinnsssisssiiiesesssssssssssiimmeessssssssssssistemsssssssssssssssssssssssssssssses 76
R14.28(1)(A) — DISCLOSES NO REASONABLE CAUSE OF ACTION/DEFENCE ...ecvveeuveeiteesseeereeseeesseesreesseessseessesssssessesssssensesssessseesses 76

R 14.28(1)(B) — TENDS TO CAUSE PREJUDICE, EMBARRASSMENT OR DELAY .......cccutieeiureeeereeeeureeeeseeeeseeeesssesenseeessesesssesesssseesaseeens 77

R 14.28(1)(C) — ABUSE OF PROCESS ..eeeeeeeurrreeeererurrereeeesissreesessasseseesssassssessssasissssssessasssseessenssssessesenssssseesssesssssessessnsseseeessnsresees 77
COURT WARY OF STRIKING OUT PLEADINGS......cccccuuueeeiiriniememmnnssssssssersmssssssssssssssssssssssssssssssssssssssnssssssssssssssssnnnssses 78
SUMIMARY DISPOSAL....cuuuuuiiiiiiiiiimnuniisisiiirtresussesiisssitremssssssssisssittmmessssssssstimtemssssssssistittrmssssssssiststeeessnssssssses 78
DIFFERENCE BETWEEN SUMMARY DISPOSAL AND STRIKE OUT...ceeuveeureeureesseessessueesnseesssesssessssessseesssesnsesssssensessssesnsesssesssessssesnsaesses 78
SUMMARY DISPOSAL — SUMMARY JUDGEMENT 2 R 13. 1. uiiiuiiiiiiieiieeiesie ettt ete et et s e teeaee e e e e sreeaesreesteseaentesssenteensanseensenseenes 78
Summary Judgement D r 13.1 — SOME K@Y POINTS ........ccvecveeeeeieieieieetieesisstesiestestessestesisstestestesesesssssessessessessessessens 78
SUMMARY DISMISSAL ™ R 1314 1.eevietiiieitietistestestes e testetessesaessesaesaeseesaesasseasessasseateetesesbesesbessesenbessessessesseseaseassessaseasensensensens 79
r13.4(1)(a) — Frivolous or VEXQIOUS PrOCEEAINGS. ..........cccueeeesiiiesiesiiesieeiisesiteesseesttssstaesstesssssssasssesssasssssssssssessseees 79
SUMMQATY DiSIMNISSQl = PrOCEUUIE ...........eeeeee e eeeee e e ete e ettt e e et e e et e e e aut e e e st aessteasasteasassasesassasesseasnssesesnsaesasenaans 79

r 13.6 — Dismissal Where plaintiff FQilS TO ADDEAI.............ueeeceeeeeeieeieeeeeieeeeeteeesttaaessaeeetsaessasaestssasasssesssssasssseaanans 80
DEFAULT JUDGEIMENTS.....ceuiiiiitiieiieiiieiiaeeiaitesiiasernsiestiasssnssesssassssssesstsssssssssssassssssssstasssssssssssssssssnssssssssssnsssnssassanns 80
OVERTUNING A DEFAULT JUDGEMENT ...teutteuteeteesueesteesusessseesusessseesuseesssesuseesssssnsesssessnsesssessssessssesseesssesssesssssenseessesnsessssesssessns 81
DISMISSAL FOR WANT OF DUE DESPATCH ......coiiiiiiiiienenniiiininiieeenesssssssissiimessnssssssssssssssssssnsssssssssssssssssnsssssssssssssanes 81
VEXTATIOUS LITIGANTS .. eiiieiiuiiniieiieniiaitnsiescranesnsiessssssssstossssssssssassssssssssassssssnssssssssssnssssssssssssssnssasssnsssnssasssnsssnssas 82
S 6 OF THE VEXATIOUS PROCEEDINGS ACT 2008 (NSW ) ....eveiiiiiiiieiitesiieesite st e site st e sitesbeesaeesabeesaaesbeesatesseesssesnbaesanesnbaesnsesnsessns 82

S 8 OF THE VEXATIOUS PROCEEDINGS ACT 2008 (NSW ) .....viiieeeie ettt ettt ettt cte e e tte e e ette e e st e e e e bt e e eataaessteaeentaeesasaeeensbeseensaeesanes 82
Attorney Aeneral of NSW v FGRMAN [2014] NSWSC 42 ....ooeeeeeeeeeeeee et e sstee e sttt e eettaesteaeesteaesseaessanessnsesssnnes 83
WHAT IS JUDGEMENT ENFORCEMENT? ....iiiiiiiieenniiiiiniiienenssssisisssisieresssssssssssssnesssssssssssssssssssssssssssssssssssssnsnsssssssssss 83
DIFFERENT MEANS OF ENFORCEMENT UNDER THE UCPR.......ccciiuiiiiiiiieiieiieeiiaiiieiisiisnissiisesisssssssssssssssssssssnssasssnns 84
WHY SHOULD JUDGEMENT DEBTORS PAY IN A TIMELY FASHION? ......ccuciituiireeerenerennerenneeeseresserensessssesessessnsessasesens 84
WRITS OF EXECUTION.....cuuiiiiiiiiitrennnsssisessiinermnnssssssssssssmesssssssssssssssssssnssssssssssssssssssnsssssssssssssssnssssssssssssssssnanssssssssses 84
HOW DO YOU APPLY FOR A WRIT OF EXECUTION ?...uvteuteeteeseresseesuseeseessseessesssssesessssesssesssssensesssssensesssssensessssssnsessssesssessnsesnsessnsens 84
CLASSES OF JUDGEMENT ...cuuuuiiiiiiiiiiinennnesisissniiiemessssssssssismmmesssssssssssssmsmssssssssssssssssssesssssssssssssssssssssssssssssssssssssnsssnss 84


https://www.studocu.com/en-au?utm_campaign=shared-document&utm_source=studocu-document&utm_medium=social_sharing&utm_content=70104-civil-practice-notes

WHEN IS A JUDGEMENT ENFORCEABLE?.........ciitiiiinnnnieenaeeneteneininiiisisisssssssssssssssssesesesesesssss s e s e s s s s s s s s s s s s e s nasans 85

ORDERS FOR EXAMINATION ....ccituituiiireereerereerenceerasrscrscessessossossesssssssassssssssssassassassssssssssassassssssssssassassasssssssassassassane 85
JUDGEMENT FOR THE PAYMENT OF IMONEY .....ccctuituiitniieniinereciencrancrosiascrnssssssesssnssssssassssssnssssssssssnsssnssssssnsssnssasssnse 85
WRIT FOR THE LEVY OF PROPERTY ..cuttuiteutteerenceenerncrencenncescressessesseressessssssssssesssnsssassessensessssssssnsesnssasssnssssssansansesnsses 85
INSTALLMENT ORDERS «.evvtuueretuueeeeruueeeetusueesssnneeesssnneeesssnnseessssneessssnesesssssnsesssssneessssnnessssnnseessssnseessssneessssnnsesssnneeesssnnaessssnnneesens 86
ENFORCEMENT AGAINST LAND. ....eeteeeeuuuuuusssssssreresessessereseesesessesesassssssssssssssssssssssssssssesssssssssesesesasassssssssssssssssssssseseeeesessesenensenanns 86
ORDERS AGAINST THIRD PARTIES.....cttutttttuieretteetaieeectesrenienssrasestessersssesssasesassssssasessssesssssesssssssssssssssnsssnssssssnssennes 86
OTHER ENFORCEMENT TOOLS «.vuvvvvrvrerereeererereeeeseeeesesesassassssssssssssssssssssesesesssssssesesesassassssssssssssssssssssssssesesssssssesesassnsasssnsssssnsssanene 86
APPEALS. ... ieitiieiteertnitteeteerenetnseraerescrnserassesesnsesnssesssnsessssasssnsessssesssnsessssnssssssnsssnssesssnsesnssssssnsesnssasssnsernssasssnsesnssan 87
TYPES OF APPEAL cevteieiiiiiiieieieteeeeseisssssssararerereeseereteseeseetetesesessesssasssssssssssassssssssseseseeseseesesessessssssssssssssssssssssseseseseeseeeesenensnnssnsns 87
THE NATURE OF AN APPEAL.....eeeeeeeeuuuuuunrsrsrerereeereeeseseeseeeesesessssasasssssssssssssssssssssssesessesessesessssssesassssssssssssssssssssseseseessseseesesensnsannns 87
APPEAL PROCESS TIME=FRAMES .. ..eeeeettrettuuuueeeseeeereressssnneaaseseessssssssssnssnsesesesssssssssssnssassesesssssssssnnnsaseesessssssssssssnaseesesesssssssnnnnnnnns 88
NOTICE OF APPEAL evuuieiitueeeettteeeeetteeeettteeeestanaeeessaneesssnaneesssnneessssnneessssnnsessssnnsesssnnssessnnseessssnneesssnneessssnnseessnnneeesssnneeessnnneeseen 89
APPEAL BOOKS 1vvvetetereeeeeeesesesessesessnsnsssssssesessssssseseseeseesesesessssasasasssssssssssssssssssssssessesessesesessessssssssssssssssssssssssseseseeseeessenensnsnsnnnns 89



LECTURE 1: INTRODUCTION

- Procedural law is the law that governs the conduct of proceedings before the court = “rules which are
directed to governing or regulating the mode or conduct of court proceedings” — McKain v RW Miller & Co
(SA) Pty Ltd (1991) 174 CLR 1 at 26- 27 per Mason CJ

- Method of proceeding to enforce a right > “adjectival” law, distinguished from substantive law

- Substantive law defines legal rights, duties, powers and liabilities, governed by the lex leci delicti in tort law
- the applicable law is the law of the place where the wrongful act took place

- Procedural law is governed by the lex fori - the applicable laws of procedure & evidence will be laws of
the court which is hearing the claim

- The purpose of procedural law is to provide rules to facilitate dispute resolution - need to provide

procedural fairness to the parties in litigation
- Also concerned with promoting access to justice > ensuring that the rules address issues of cost and delay
- Procedural law is an important component of the of the rule of law
- Modern procedural law has an important role in managing the flow and conduct of litigants = practical
economic & bureaucratic functions = important in an litigious age where costs of court action are

increasing
THE SIGNFICANCE OF PROCEDURE

Dame Hazel Genn, “Introduction: what is civil justice for?” in Hazel Genn (ed), Judging Civil Justice, 2009 Hamlyn
Lecture (Cambridge University Press, 2010) pp12-16

- The rules guarantee procedural fairness

- The system is designed to ensure that judges have all the appropriate evidence available so that they can
find the material facts and apply the substantive law to those facts

- In this way, procedural rules reflect a sense of justice + means by which substantive rights are enforced

- If substantive justice lies in the correct application of legal principles to a factual scenario. Then procedures
that increase the likelihood of a correct decision being reached are vital

- Procedure is important to litigants > an important influence on user perceptions of the fairness of the legal
processes

- Meaningful participation in legal proceedings + opportunity to be heard + requires a reasonable balance
between cost and accuracy

- Adrian Zuckerman - measuring the success of procedures in doing justice is a complex judgement relating
to rectitude of decision, time and cost. “Each system has had to balance the competing demands and strike a

compromise”

SOURCES OF PROCEDURAL LAW

POWERS PROVIDED BY STATUTE

- Sources of procedural law in the NSW Supreme, District and Local Courts are mainly found in the Civi/
Procedure Act 2005 (NSW) (CPA) + Uniform Civil Procedure Rules 2005 (NSW) (UCPR)
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- CPA provides that a Uniform Rules Committee may make rules that are consistent with the CPA

- Each specific court Act (Supreme Court Rules 1970, District Court Rules 1973 & Local Court Rules 2009)
deal with jurisdictional matters, the constitution of the court and delegation of powers

- Rules of evidence (used in hearing substantive causes of action) are mainly found in the Evidence Act 1995

(NSW) + common law
INHERENT AND IMPLIED JURSIDICTION

- There is inherent jurisdiction (or inherent power) in superior courts of record - regulate their processes +
prevent an abuse of process: Jago v District Court of New South Wales (1989) 168 CLR 23 and Batistatos v
Roads and Traffic Authority of NSW (2006) 226 CLR 256

- District & Local Court have limited jurisdiction - arises expressly or is derived by implication from statute:
Grassby v R (1989) 168 CLR 1

- Itis the general responsibility of a superior court of unlimited jurisdiction (Supreme Court of NSW) for the
administration of justice which gives rise to its inherent power = exercises full plenitude of judicial power

- Examples of devices originally derived from Courts inherent jurisdiction:

o Security for costs orders
o  Asset preservation orders

o Search and seizure orders

- An implied power may be found where the court has jurisdiction under its statute but no provision is made
in the statute for the making of an order which is necessary to carry out the courts statutory powers: R v
Mosely (1992) 22 NSWLR 735

- In the case where a courts powers are defined by statute (District & Local Court), “there is an implied
power to that which is required for the effective exercise of its jurisdiction”. TKWJ v The Queen (2002) 212
CLR

- Statutory court has the power to do that which is “really necessary to secure the proper administration of
justice in the proceedings before it”: John Fairfax & Sons LTD v Police Tribunal (NSW) (1986) 5 NSWLR
465

- Term “necessary” does not mean “essential” but rather “subjected to the touchstone of reasonableness”
Pelechowski v Registrar, Court of Appeal (1999) 198 CLR 435

GUIDING PRINCIPLES FOR PROCEDURE - THE OVERRIDING PURPOSE

- The CPA sets out that the “overriding purpose of this Act and of the rules of the court, in their application

to civil proceedings, is to facilitate the just, quick and cheap resolution of the real issues in the proceedings”:
§ 56 = court must seek to give effect to the overriding purpose

- A party to the proceedings is under a duty to assist the court to further the overriding purpose and a
solicitor or barrister must not, by his or her conduct, cause his or her client to be put in breach of this duty:
s 56(4)

- The court is to act in accordance with the dictates of justice in deciding whether to make any order or
direction for the management of proceedings, including orders for amendment or adjournment: s 58

- Dictates of justice > court must have regard to the overriding purpose + objects of case management (ss 56

and 57) + regard to matters set out in s 58(2)(b):

(1) The degree of difficulty or complexity to which the issues in the proceedings give rise;



(i) The degree of expedition with which the respective parties have approached the
proceedings, including the degree to which they have been timely in their interlocutory

activities and;

(iif) Degree to which any lack of expedition is due to circumstances beyond the control of the
parties

(iv) Degree to which parties have fulfilled their duties under section 56 (3)

(v) Parties taking procedural opportunities

(vi) The degree of injustice that would be suffered by the respective parties as a consequence

of any order or direction
(vii) Other matter as the court considers relevant in the circumstances of the case: s 58(2) CPA
- CPA requires the court to implement its practices and procedures with the object of eliminating delay: s 59
- CPA requires the court to implement its practices and procedures with the object of resolving issues
between the parties in such a way that the cost to the parties is proportionate to the importance &

complexity of the subject matter in dispute: s 60

s 56 — over-riding purpose of
just, quick and cheap
resolution of the real issues

s 59 — elimination

s 57 — objects of case of delay
management

s 60 — proportionality

of costs
s 58 — dictates of

justice

- Historical context - expensive, long, inaccessible litigation; UK reforms (Lord Woolf Report); legislative

reforms to Australian jurisdictions

- The object of the overriding purpose of CPA is not about the court’s final decision on the substantive rights

and interests in the legal dispute, rather it is relevant to the process through which the dispute is resolved —

the procedural decisions of judges & the conduct of judges, parties and lawyers.

CONSEQUENCES OF FAILURE TO ABIDE BY DIRECTIONS
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