Week 4: Mabo’s case and its impact on Australian law
I. The Doctrine of Terra Nullius and English Law's Reception
The core premise that governed the introduction of English law to Australia was the doctrine of terra nullius.
A. Justification for Settlement

* Definition: Terra nullius literally means 'the land of no-one'. It was applied either to uninhabited land or to
land inhabited by people considered, then, to be 'too primitive' to have a system of law or any established or
recognizable proprietorial relationship to land.

* Acquisition Method: The British justified their acquisition of the Australian continent on the basis of this
enlarged notion of terra nullius. This method of acquisition of sovereignty was called 'settlement' in English
common law.

* European Legal Context: European nations generally understood that a people could be considered civilized
only if they had a recognizable legal system, including principles about land ownership, which often required
agriculture and reflected contemporary European notions of property ownership.

* Ignoring Indigenous Systems: Since the nomadic Aboriginal groups encountered were not seen as ‘owning’
land and were not perceived as having a political culture or system of law, their rights were "utterly
disregarded".

B. Legal Effect of Settlement (Reception of English Law)
* The common law position, established in Cooper v Stuart (1889), was that Australia had been settled.

* Transplantation: The legal effect of settlement was the application of the English common law to the new
Colony of New South Wales. All laws in force in the British colony were immediately in force in the settled
colony.

* Reception Date: English law, including common law, equity, and statute law, was transplanted on 26 January
1788.

* Crown Title: As the British brought English property law with them, they also brought the concept of
'ultimate’ or 'radical’ title. This concept, derived from the feudal system, meant that the land on which they
settled belonged to the Crown. All subsequent ownership was then derived from an original grant from the
monarch.

» Consequences: This application of English land law, occurring under the fiction of ferra nullius, meant that
Indigenous customary law was largely ignored, resulting in a "destructive effect on the First Nation peoples".

II. The Mabo Challenge: Overturning the Fiction

In Mabo v Queensland (No 2), the High Court rejected the core premise of terra nullius and redefined the
relationship between English common law (via the Crown's title) and pre-existing Indigenous rights.

A. Judicial Findings Against Terra Nullius

* Sovereignty Unchallenged: The Court confirmed that Britain's sovereignty over Australia cannot be
challenged in an Australian municipal court. This act of State, known as the acquisition of territory, is distinct
from the municipal law question of property ownership.

* Fictional Basis: Six members of the High Court agreed that the previous view that Australia was terra nullius
at the time of British settlement was wrong. The theory that Indigenous inhabitants had no proprietary interest
was dependent on a discriminatory denigration of Indigenous social organization and customs. The Court



l. Statutory Interpretation Methodology, Rules, and Maxims

This category covers cases defining the modern purposive approach, using extrinsic and
intrinsic aids, and applying common law maxims like ejusdem generis.
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l. Statutory Interpretation Doctrine (Methods, Aids, and Machinery)
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