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Trespass Wo Land 
 
Principle: IQ RUdeU fRU ± WR haYe aQ acWLRQ fRU WUeVSaVV WR OaQd, WheUe PXVW haYe beeQ a dLUecW 
LQWeQWLRQaO RU QegOLgeQW, XQaXWhRUL]ed RU XQOaZfXO LQWeUfeUeQce ZLWh OaQd LQ Whe SRVVeVVLRQ Rf  
 

1) Does Whe person haYe WiWle Wo sXe? 

 
- AcWXaO SRVVeVVLRQ QRW RZQeUVhLS cRQfeUV WLWOe WR VXe LQ WUeVSaVV aQd Whe SOaLQWLff PXVW SURYe 

acWXaO SRVVeVVLRQ Rf Whe OaQd aW Whe daWe Rf Whe WUeVSaVV  
- The cRXUW affLUPed Whe SULQcLSOe WhaW SRVVeVVLRQ caQ be SULPa facLe eYLdeQce Rf RZQeUVhLS 

agaLQVW aQ\RQe ZLWhRXW a beWWeU WLWOe ĺ NeZington Y Winde\er (1985) 
- Elements considered: had been taking care of it for 50 \ears - moZing laZn, 

maintain/cut trees, used groYe for common entertainment, blocked off people not to 
use it  

- NOTE: a OegaO cR-WeQaQW QRW LQ RccXSaWLRQ UePaLQV eQWLWOed WR eQWeU ĺ Cf BA Y The King 
[2023] 

- E[ceSWLRQ WR SRVVeVVLRQ UXOe:  ZheUe Whe RZQeU¶V µUeYeUVLRQaU\ LQWeUeVW¶ (Whe VWaWe Rf Whe OaQd 
ZheQ Whe\ geW LW bacN aW Whe eQd Rf Whe OeaVe) LV beLQg affecWed. ĺ RodrigXes Y Ufton (1894)  

- NR WLWOe fRU: 
- A OeVVRU  gLYeQ RXW SRVVeVVLRQ fRU SeULRd Rf Whe WeQaQc\ ĺ Rogers Y Ufton, 

Macintosh Y Lobel 
- MeUe OLceQVee - SaWLeQW LQ a hRVSLWaO URRP ĺ Ka\e Y Robertson [1991]  
- A gXeVW LQ a hRWeO URRP RU fXQcWLRQ ĺ DoXglas Y Hello! Ltd [2003]  

 

2) Is iW Land?  

 
RXle: LaQd LQcOXdeV aQ\WhLQg fL[ed WR Whe OaQd- µfL[WXUeV¶- bXLOdLQgV, XQdeUgURXQd WaQNV ĺ XL Y 
Calte[, 1985 

- Airspace 
- AeURSOaQe fO\LQg RYeU Whe OaQd ZaV cRQVLdeUed be\RQd Whe heLghW necessar\ for the 

use and enjo\ment of the land (WhLV LV Whe geQeUaO WeVW)  ĺ Bernstein Y Sk\YieZs P/L, 
- V72 Rf cLYLO OLabLOLW\ acW SURWecWV Whe PeUe fOLghW Rf aQ aLUcUafW aW a UeaVRQabOe 

heLghW  
- SWUXcWXUeV LQWUXdLQg, eg cUaQeV, VcaffROdLQg, aZQLQgV caQ cRPSULVe WUeVSaVV (heUe 

4.5P LQ aLU) ĺ LJP InYestments, NSWCA 
- ShRRWLQg bXOOeW WhURXgh aLU (aW Whe caW RQ Whe URRd) cRQVLdeUed WUeVSaVV ĺ  DaYies Y 

Bennison, [1927]  
 

- DepWh beloZ  
- A SeUVRQ haV VXbVWaQWLaO cRQWURO RYeU aQd XQdeUQeaWh hLV RU heU VRLO fRU a cRQVLdeUabOe 

deSWh ĺ Di Napoli Y NeZ Beach Apartments [2004]  (intruding  anchors into 
underground rocks) 

- A OaQdRZQeU RZQV aOO VXbVWUaWa ZhLch OLe beQeaWh hLV SURSeUW\ XS WR aQ XQdefLQed 
deSWh ZheUe Whe QRWLRQ Rf RZQeUVhLS becRPeV abVXUd. ĺ Bocardo Y Star Energ\ 



 

UK, 2011, UKSC (mining Zells intruded under P¶s land at 800-2800 feet beloZ 
surface)  

 

3) Was Whe inWerference direcW? 

 
RXle: ³IQ RUdeU WR VXSSRUW aQ acWLRQ fRU WUeVSaVV WR OaQd Whe acW dRQe b\ Whe defeQdaQW PXVW be a 
Sh\VLcaO acW dRQe b\ hLP dLUecWO\ RQ WR Whe SOaLQWLff¶V OaQd.´ ĺ SoXthport Corp Y Esso PetroleXm 
Co [1954] 2 QB 182 (Denning LJ) 

- Oil being moYed b\ current onto land = indirect (note knoZledge of current Zould haYe 
changed this to direct) 

 

4) Was Whe enWr\ XnlaZfXl or XnaXWhorised?  

 
RXle: If WheUe LV QR cRQVeQW WheQ geQeUaOO\ QR aXWhRULVaWLRQ  

- Implied licence: WheUe WheUe LV QR RbVWUXcWLRQV RU VLgQV LPSO\LQg RWheUZLVe, Whe OaZ ZLOO 
LPSO\ a OLceQce LQ faYRXU Rf aQ\ PePbeU Rf Whe SXbOLc WR gR XSRQ Whe SaWh RU dULYeZa\ WR Whe 
eQWUaQce Rf Whe dZeOOLQg fRU Whe SXUSRVe Rf OaZfXO cRPPXQLcaWLRQ ZLWh, RU deOLYeU\ WR, aQ\ 
SeUVRQ LQ Whe hRXVe ĺ Hallida\ Y NeYill, 1984 

- PeUVRQV cRQdXcWLQg bXVLQeVV RQ SULYaWe OaQd aUe eQWLWOed WR dR VR ZLWhRXW LQWUXdeUV fRU 
SXUSRVeV XQUeOaWed WR Whe bXVLQeVV ĺ TCN Channel Nine Y Anning, 2002 

- AXWhRULW\ fRU eQWU\ be\RQd LPSOLed aXWhRULW\  
- LimiWs Wo sWaWXWor\ aXWhoriW\:  

- If Whe OegLVOaWXUe ZLVheV WR PaNe LW OaZfXO fRU a SeUVRQ WR eQWeU SULYaWe SUePLVeV 
ZLWhRXW Whe NQRZOedge RU cRQVeQW Rf Whe RZQeU, LW caQ RQO\ dR VR b\ OegLVOaWLRQ ZhLch 
PaNeV WhLV XQaPbLgXRXVO\ cOeaU, eLWheU e[SUeVVO\ RU b\ QeceVVaU\ LPSOLcaWLRQ 
(SULQcLSOe Rf OegaOLW\) ĺ Coco Y The QXeen (1994) 

- PROLce RffLceUV, RU aQ\RQe eOVe, ZhR eQWeU a hRPe XQdeU aQ LPSOLed OLceQce (e.g., LQ 
UeVSRQVe WR a dLVWXUbaQce) PXVW OeaYe ZheQ WhaW OLceQce LV UeYRNed b\ Whe RccXSaQW. 
OQce Whe RccXSaQW haV cOeaUO\ cRPPXQLcaWed WhaW Whe OLceQce LV UeYRNed, Whe SROLce 
PXVW cRPSO\ LPPedLaWeO\ XQOeVV Whe\ haYe VRPe RWheU OaZfXO aXWhRULW\ WR UePaLQ. ĺ 
KXrX Y NeZ SoXth Wales (2008) 

- LaZfXl enWr\ folloZed b\ XnaXWhorised condXcW: 
- µ[A] SeUVRQ ZhR LV QRW a WUeVSaVVeU XSRQ eQWU\ WR OaQd caQ becRPe a WUeVSaVVeU Lf Whe 

SXUSRVe Rf WheLU OLceQce LV e[haXVWed, Lf Whe OLceQce LV UeYRNed, RU Lf Whe SeUVRQ 
SeUfRUPV acWV WhaW aUe be\RQd Whe VcRSe Rf WheLU OLceQce. ĺ Ro\ Y O¶Neill [2020] 
HCA 

- EQWeU ZLWh PL[ed SXUSRVeV: SRVLWLRQ ZaV XQcOeaU  
 

5) Was Whe enWr\ ZilfXl? 

RXle: MLVWaNe WR aXWhRULW\ LV QR defeQce  
- SRPeRQe cROOaSVLQg LQWR Whe OaQd - L.e. XQcRQVcLRXV, XQZLOOLQgO\, LV QRW a WUeVSaVV ĺ PTC 

NSW Y Perr\  
- The WUeVSaVV Pa\ be LQWeQWLRQaO RU QegOLgeQW  

 
 



 

 

REMEDIES  

 
TUeVSaVV WR OaQd LV acWLRQabOe SeU Ve aQd WheUefRUe WheUe LV QR Qeed WR VhRZ acWXaO daPage. NRPLQaO 
daPageV ZLOO be aZaUded WR acNQRZOedge WechQLcaO LQfULQgePeQW Rf P¶V ULghWV aQd YLQdLcaWe LQWeUeVW LQ 
OaQd 
 
IF AcWXal damage cQcQQcQcQcQcQQcQcQcQQcQcQQcQcQQcQcQcQcQcQcQcQcQQcQcQcQcQcQcQQcQc  
 

1. Was Whe alleged damage a naWXral and probable conseqXence of Whe ZrongfXl acW? ĺ 
TCN Channel Nine Y Anning (2002) 

- E.g. claims for r an[iet\ and depressiYe illness failed as a result of trespass failed - 
not seen as probable for a person of normal fortitude. 
 

2. IF harm sXffered WR WR WUeVSaVV LQcOXdLQg dLVcRPfRUW, ORVV Rf XVe, RU LQcRQYeQLeQce = aW Whe 
YeU\ OeaVW geQeUaO daPageV  

 
3. QXanWificaWion of loss - ofWen hard Wo deWermine 

- FRU daPage Rf OaQd (UeLQVWaWePeQW RU dLPLQXWLRQ?) 
- AOWhRXgh decUeaVe LQ YaOXe Rf Whe SURSeUW\ LV geQeUaOO\ Whe PeaVXUe Whe 

SOaLQWLff Pa\ be eQWLWOed WR UeLQVWaWePeQW Rf WheLU SURSeUW\ VR ORQg aV LW LV QRW 
RXW Rf SURSRUWLRQ (in this case the Zhole home burned doZn) ĺ  Parramatta 
CC Y LXt], 1988 

- TheUe aUe caVeV ZheUe Whe QaWXUe Rf Whe SOaLQWLffV' ORVV LV VXch WhaW WheUe LV 
RQO\ RQe PRde Rf faLUO\ UeSaLULQg LW. If WhaW WXUQV RXW WR be PRUe e[SeQVLYe 
WhaQ aQRWheU, Whe ZURQgdReU haV QR RQe bXW hLPVeOf WR bOaPe ĺ EYans Y 
Balog [1976] 1 NSWLR 36 

- IQ Hansen Y GloXcester DeYelopments [1992] heOd WhaW cRVW Rf deSUecLaWLRQ 
Rf OaQd VhRXOd be SaLd UaWheU WhaQ UeVWRUaWLRQ aV LW ZaV aQ XQUeaVRQabOe 
dLffeUeQce  

- TeVW = LQ decLdLQg beWZeeQ dLPLQXWLRQ LQ YaOXe aQd cRVW Rf UeLQVWaWePeQW Whe 
aSSURSULaWe WeVW ZaV Whe UeaVRQabOeQeVV Rf Whe SOaLQWLffV deVLUe WR UeLQVWaWe Whe 
SURSeUW\ aQd UePaUNed WhaW Whe daPageV WR be aZaUded ZeUe WR be UeaVRQabOe 
aV beWZeeQ SOaLQWLff aQd defeQdaQW ĺ  C R Ta\lor (Wholesale) Ltd Y 
HepZorths Ltd [1977] 

- FRU XVage Rf OaQd: cRXUW haV cRQVLdeUed  Whe "aVVXPed OLceQce fee" RU "PaUNeW YaOXe" 
aSSURach WR daPageV. ThLV aSSURach aVVeVVeV Whe aPRXQW Whe SOaLQWLff PLghW 
UeaVRQabO\ haYe chaUged Whe defeQdaQW fRU Whe XVe Rf SURSeUW\ RU RWheU ULghWV WhaW 
ZeUe LQfULQged XSRQ, eYeQ Lf QR fRUPaO agUeePeQW e[LVWed ĺ  LJP InYestments, 
1989, 1990, NSWSC 

-  ThLV aSSURach heOSV eQVXUe WhaW SOaLQWLffV aUe cRPSeQVaWed fRU Whe YaOXe Rf 
ZhaW ZaV WaNeQ RU XVed b\ Whe defeQdaQW, eYeQ Lf QR WUadLWLRQaO ecRQRPLc ORVV 
caQ be eaVLO\ PeaVXUed. 

- EPRWLRQaO dLVWUeVV: POaLQWLffV Pa\ UeceLYe cRPSeQVaWLRQ fRU ePRWLRQaO dLVWUeVV, bXW 
Whe cOaLP PXVW be VXbVWaQWLaWed b\ eYLdeQce VhRZLQg Whe e[WeQW Rf Whe dLVWUeVV aQd LWV 
LPSacW RQ Whe SOaLQWLff¶V OLfe. ĺ TCN Channel Nine Y Anning (2002) 

 


