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Topic 1 Se[ual Harassment in the profession 
 

Se[Xal haUaVVmenW ĺ UQZeOcRPe Ve[XaO behaYiRXU WhaW a UeaVRQabOe SeUVRQ ZRXOd aQWiciSaWe ZRXOd 
PaNe VRPeRQe feeO RffeQded, hXPiOiaWed RU iQWiPidaWed. 
 
TheUe aUe 3 UeOeYaQW VeW Rf UXOeV : 

1. Se[ DiVcUiPiQaWiRQ AcW 1984 (CWh) V 28A ĺ defiQeV ZhaW cRQVWiWXWeV Ve[XaO haUUaVVPeQW 
2. SROiciWRUV RXOeV ĺ highOighWV VROiciWRU dXW\ WR QRW haUaVV  
3. BaUUiVWeUV RXOeVĺ highOighWV baUUiVWeU dXW\ WR QRW haUaVV  

  

SH[ DLVcULPLQaWLRQ AcW 1984 (CWK) V 28A 
1. FRU Whe SXUSRVeV Rf WhiV AcW, a SeUVRQ Ve[Xall\ haUaVVeV aQRWheU SeUVRQ (Whe SeUVRQ 

haUaVVed) if: 
a. Whe SeUVRQ PaNeV aQ XQZeOcRPe Ve[XaO adYaQce, RU aQ XQZeOcRPe UeTXeVW fRU 

Ve[XaO faYRXUV, WR Whe SeUVRQ haUaVVed; OR 
b. eQgageV iQ RWheU XQZeOcRPe cRQdXcW Rf a Ve[XaO QaWXUe iQ UeOaWiRQ WR Whe SeUVRQ 

haUaVVed; 
 

iQ ciUcXPVWaQceV iQ Zhich a UeaVonable peUVon, haYiQg UegaUd WR aOO Whe ciUcXPVWaQceV, 
ZRXOd haYe aQWiciSaWed Whe poVVibiliW\ WhaW Whe peUVon haUaVVed ZoXld be offended, 
hXmiliaWed oU inWimidaWed 

 
- (1A) FRU Whe SXUSRVeV Rf VXbVecWiRQ (1), Whe ciUcXPVWaQceV WR be WaNeQ iQWR accRXQW iQcOXde, 

bXW aUe QRW OiPiWed WR, Whe fROORZiQg: OiVW iQcOXdeV: 
- Age,  
- GeQdeU ideQWiW\,  
- DiVabiOiW\ 
- SWaWXV Rf Whe SeUVRQ haUaVVed;  
- ReOaWiRQVhiS beWZeeQ Whe haUaVVed SeUVRQ aQd Whe SeUVRQ 

 
2. IQ WhiV VecWiRQ: "condXcW of a Ve[Xal naWXUe" iQcOXdeV PaNiQg a VWaWePeQW Rf a Ve[XaO 

QaWXUe WR a SeUVRQ, RU iQ Whe SUeVeQce Rf a SeUVRQ, ZheWheU Whe VWaWePeQW iV Pade RUaOO\ RU iQ 
ZUiWiQg. 

 
 

SROLcLWRUV RXOHV 
42 AQWL-GLVcULPLQaWLRQ aQG KaUaVVPHQW 

42.1 A VROiciWRU PXVW QRW 
 iQ Whe cRXUVe Rf, RU iQ cRQQecWiRQ ZiWh, OegaO SUacWice RU WheiU SURfeVViRQ, eQgage iQ cRQdXcW 
Zhich cRQVWiWXWeV² 

42.1.1 diVcUiPiQaWiRQ, 
42.1.2 Ve[XaO haUaVVPeQW, 
42.1.3 aQ\ RWheU fRUP Rf haUaVVPeQW, RU 
42.1.4 ZRUNSOace bXOO\iQg. 
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BaUULVWHUV RXOHV 
123 AQWL-GLVcULPLQaWLRQ aQG KaUaVVPHQW 

1. A baUUiVWeU PXVW QRW iQ Whe cRXUVe Rf, RU iQ cRQQecWiRQ ZiWh, OegaO SUacWice RU WheiU 
SURfeVViRQ, eQgage iQ cRQdXcW Zhich cRQVWiWXWeV: 

a. DiVcUiPiQaWiRQ, 
b. Ve[Xal haUaVVmenW, oU 
c.  bXOO\iQg. 

 
2. FRU Whe SXUSRVeV Rf VXbUXOe (1), cRQdXcW iQ cRQQecWiRQ ZiWh a baUUiVWeU¶V SURfeVViRQ 

iQcOXdeV, bXW iV QRW OiPiWed WR: 
a. cRQdXcW aW Vocial fXncWionV cRQQecWed ZiWh Whe baU RU Whe OegaO SURfeVViRQ, aQd 
b. inWeUacWionV ZiWh a SeUVRQ ZiWh ZhRP Whe baUUiVWeU haV, RU haV had, a pUofeVVional 

UelaWionVhip. 

 
 
Legal profession approach to the issue: 

1. CaVe laZ: 
- EPShaViVeV WhaW a VROiciWRU e[SORiWiQg WheiU SRViWiRQ RYeU a YXOQeUabOe ePSOR\ee 

cRQVWiWXWeV Ve[XaO haUaVVPeQW ĺ Hughes Y Hill [2020] FCAFC 126 
- NRWed bRWh Whe SURfeVViRQaO VWaWXV aQd bUeach Rf cRQfideQWiaOiW\ aV 

heighWeQiQg VeYeUiW\ Rf Whe PiVcRQdXcW aQd jXVWif\iQg aggUaYaWed daPageV  
 

- USheOd Ve[XaO haUaVVPeQW fRU cRPPeQWV Pade XQdeU Whe gXide Rf jRNeV  ĺ EFA 
[2021] NSWCA 339 

- BUT ĺ WheUe VeePed WR be a UeOXcWaQce WR SXQiVh baUUiVWeUV iQ WhRVe 
ciUcXPVWaQceV:  

- PeQaOW\ CRQVideUaWiRQV: WhiOe Whe baUUiVWeU¶V acWiRQV ZeUe VeUiRXV, 
fiQaQciaO SeQaOWieV ZeUe adjXVWed dXe WR SUe-e[iVWiQg iQVXUaQce cRVWV. 

- UQfiWQeVV WR PUacWice: The cRQdXcW, WhRXgh YXOgaU aQd iQaSSURSUiaWe, 
ZaV QRW deePed VXfficieQW WR jXVWif\ a fiQdiQg Rf XQfiWQeVV WR SUacWice. 
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Topic 2  LaZ Practice Management:  Costs   
 

 

TUXVW mone\ 

 
TUXVW Mone\ = PRQe\ Said b\ a cOieQW WR a OegaO SUacWiWiRQeU WR be XVed iQ Whe SURYiViRQ Rf OegaO 
VeUYiceV.  

- The PRQe\ iV RZQed b\ Whe cOieQW, aQd Whe SUacWiWiRQeU iV Whe µWUXVWee¶ ± ie the\ hold and 
administer the mone\ for the benefit of the client 

  
1. When are funds µTrust Mone\¶? V 129 LHJaO PURIHVVLRQ UQLIRUP LaZ 

1. TUXVW PRQe\ iV PRQe\ eQWUXVWed WR a OaZ SUacWice iQ Whe cRXUVe Rf RU iQ cRQQecWiRQ ZiWh 
SURYiViRQ Rf OegaO VeUYiceV, iQcOXdiQg: 

a. MRQe\ UeceiYed foU legal coVWV befoUe Whe VeUYiceV haYe been pUoYided 
b. ConWUolled oU WUanViW mone\ UeceiYed b\ Whe SUacWice 
c. MRQe\ UeceiYed b\ Whe SUacWice WhaW iV VXbjecW Wo a deal Wo handle mone\ on behalf 

Rf aQRWheU SeUVRQ 
  

2. TUXVW PRQe\ doeV noW inclXde: 
a. MRQe\ UeceiYed fRU VeUYiceV Zhich haYe alUead\ been pUoYided 
b. MRQe\ heOd b\ a SUacWice fRU pXUpoVeV of inYeVWmenW, moUWgage financing oU oWheU 

financial VeUYiceV 
  
2. Rules re handing of Trust Mone\ 

- RXleV XndeU LHJaO PURIHVVLRQ UQLIRUP LaZ: 
- Mi[iQg: TUXVW PRQe\ PXVW QRW be Pi[ed ZiWh RWheU PRQe\ ĺ V 146 
- RecRUdV: PeUPaQeQW WUXVW UecRUdV PXVW be heOd b\ a SUacWice ĺ V 147 
- MaiQWaiQiQg fXQdV: PUacWiWiRQeU PXVW QRW, without a reasonable excuse, caXVe a 

deficieQc\ iQ a WUXVW accRXQW (ie PXVW QRW e[haXVW aOO fXQdV XQOeVV UeaVRQabOe e[cXVe) 
ĺ V 148 

- PeUPiVViRQ UeTXiUePeQWV: TUXVW PRQe\ PXVW be deSRViWed iQWR Whe fiUP/SUacWiWiRQeU¶V 
geQeUaO accRXQW, aQd PXVW RQO\ be diVbXUVed iQ accRUdaQce ZiWh diUecWiRQV giYeQ b\ 
Whe cOieQW ĺ V 138 

  
3. Sanctions for improper handling of Trust Mone\ 

- The e[WeQW WR Zhich a SUacWiWiRQeU haQdOeV WUXVW PRQe\ ZiWh UeOiabiOiW\ aQd iQWegUiW\ iV 
fXQdaPeQWaO WR Whe TXeVWiRQ Rf ZheWheU Whe\ aUe a fiW and pUopeU peUVon Wo be enWUXVWed Wo 
pUacWice laZ ĺ LDZ SRFLHW\ RI NS: Y JRQHV 1977 

- DeSeQdiQg RQ Whe ciUcXPVWaQceV, iPSURSeU haQdOiQg Rf WUXVW PRQe\ caQ aPRXQW WR (aQd giYe 
UiVe WR cRQVeTXeQceV XQdeU) eiWheU: 

a. UQVaWiVfacWRU\ PURfeVViRQaO CRQdXcW (V 296), oU 
b. PURfeVViRQaO MiVcRQdXcW (V 297) deSeQdiQg RQ VeYeUiW\ 
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CoVWV and Billing 

 
UQLIRUP LaZ VeWV RXW YaUiRXV UeTXiUePeQWV aV WR hRZ OegaO VeUYiceV PXVW be biOOed 
 

1. Costs Must be µFair and Reasonable¶ 

 
- 172 ± CRVWV PXVW bH IaLU aQG UHaVRQabOH 

1. A OaZ SUacWice PXVW chaUge cRVWV WhaW aUe QR PRUe WhaQ faiU aQd UeaVRQabOe iQ aOO 
ciUcXPVWaQceV (aQd WhaW aUe SURSRUWiRQaWe) 

2. IQ cRQVideUiQg ZheWheU cRVWV aUe UeaVRQabOe, cRXUWV ZiOO cRQVideU: 
- SNiOO/e[SeUieQce Rf OaZ\eU 
- LeYeO Rf cRPSOe[iW\ aQd OabRXU iQYROYed 
- CiUcXPVWaQceV Rf PaWWeU ± XUgeQc\, WiPe VSeQW, QXPbeU Rf dRcXPeQWV eWc 

 
       4. A cRVW diVcORVXUe iV prima facie eYideQce WhaW OegaO cRVWV iQ Whe agUeePeQW aUe faiU aQd 
            UeaVRQabOe 

 
- 173 ± AYRLGaQcH RI IQcUHaVHG CRVWV   

- A OaZ SUacWice PXVW QRW acW iQ a Za\ WhaW XQQeceVVaUiO\ UeVXOWV iQ iQcUeaVed OegaO cRVWV 
± VhRXOd SaUWicXOaUO\ acW UeaVRQabO\ WR aYRid XQQeceVVaU\ deOa\ UeVXOWiQg iQ iQcUeaVed 
cRVWV 

- A contravention can amount to UPC or PM as can charging more than is fair 
and reasonable 

  

2. Costs Must be Disclosed 

  
a. What mXst be disclosed: 

AV VRRQ aV SUacWicaO, SUacWice PXVW SURYide cOieQW ZiWh iQfRUPaWiRQ iQcOXdiQg: 
1. CoVWV InfoUmaWion: IQfRUPaWiRQ diVcORViQg Whe baViV RQ Zhich OegaO cRVWV ZiOO be 

caOcXOaWed iQ Whe PaWWeU aQd aQ eVWiPaWe Rf Whe WRWaO cRVWV ĺ V 174(1a) 
2. ChangeV� WheUe WheUe iV a chaQge WR aQ\WhiQg SUeYiRXVO\ diVcORVed, PXVW SURYide Whe 

cOieQW ZiWh iQfRUPaWiRQ diVcORViQg Whe chaQge aQd aQ\ VigQificaQW chaQge WR Whe OegaO 
cRVWV V 174(1b). IQfRUPaWiRQ PXVW be VXfficieQW WR aOORZ Whe cOieQW WR PaNe aQ 
iQfRUPed deciViRQ aV WR ZheWheU WR cRQWiQXe ZiWh PaWWeU ĺ V 174(2b). 

3. AddiWional infoUmaWion: IQfRUPaWiRQ SURYided XQdeU (1)(a) PXVW iQcOXde iQfR abRXW 
Whe cOieQW¶V UighWV WR ĺ V 174(2a) 

L. QegRWiaWe Whe cRVWV  
LL. QegRWiaWe biOOiQg PeWhRd (e.g. b\ UefeUeQce WR WiPiQg RU WaVN)  

LLL. UeTXeVW aQ iWePiVed biOO ZheUe Whe\ haYe UeceiYed RQe WhaW iVQ¶W RU RQO\ 
SaUWiaOO\ iV 

LY. VeeN Whe aVViVWaQce Rf Whe deVigQaWed ORcaO UegXOaWRU\ aXWhRUiW\ iQ Whe eYeQW Rf 
a diVSXWe abRXW OegaO cRVWV  
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b. HoZ information mXst be disclosed 
- DiVcORVXUe PXVW be ZUiWWeQ ĺ V 174 (6) 
- PUacWiWiRQeU PXVW WaNe aOO UeaVRQabOe VWeSV WR VaWiVf\ iWVeOf WhaW Whe cOieQW XQdeUVWRRd 

aQd gaYe cRQVeQW WR Whe SURSRVed cRXUVe Rf acWiRQ aQd cRVWV ĺ V 174 (3) 
- NRWe addiWiRQaO UeTXiUePeQWV if cRQdiWiRQaO fee aUUaQgePeQW (beORZ) ĺ  V 181 

    
c. E[ceptions 

- A diVcORVXUe iV QRW UeTXiUed fRU PaWWeUV XQOiNeO\ WR e[ceed WRWaO cRVWV Rf $700 ĺ V 174 
(4) 

- A VWaQdaUd, OeVV deWaiOed diVcORVXUe iV UeTXiUed fRU PaWWeUV XQOiNeO\ WR e[ceed WRWaO 
cRVWV Rf $3000 ĺ V 174 (5) 

  
d. ConseqXences  

- NRQ-cRPSOiaQce ZiWh diVcORVXUe RbOigaWiRQV PaNeV Whe agUeePeQW YRid ĺ V 178 
- COieQW QRW RbOiged WR Sa\ OegaO cRVWV XQWiO Whe\ aUe deWeUPiQed b\ a UegXOaWRU\ 

aXWhRUiW\ 
- LaZ SUacWice PXVW ceaVe aQ\ SURceediQgV fRU UecRYeU\ Rf cRVWV XQWiO Whe 

deWeUPiQaWiRQ haV beeQ Pade 
- ThiV iV caSabOe Rf aPRXQWiQg WR XQVaWiVfacWRU\ SURfeVViRQaO cRQdXcW RU SURfeVViRQaO 

PiVcRQdXcW ĺ V 178 
  
 

3.  HoZ Costs must be calculated (Cost Agreements/Billing Method) 

  
- COieQWV haYe a UighW WR QegRWiaWe Whe biOOiQg PeWhRd WR be adRSWed ĺ V 174 (2) 
- PUacWiceV geQeUaOO\ fUee WR chRRVe WheiU RZQ PeWhRd Rf caOcXOaWiQg cRVWV, aQd Pa\ chRRVe WR 

eQWeU iQWR a coVW agUeemenW aV WR hRZ Sa\abOe cRVWV aUe WR be deWeUPiQed ĺ V 180 
- AQ\ agUeePeQWV QRW PeeWiQg beORZ cRQdiWiRQV aUe YRid ĺ V 185 

  
a. Conditional Cost Agreements (generall\ alloZed) ĺ V 181 
- AgUeePeQWV ZheUe pa\menW of coVWV aUe condiWional Xpon Whe VXcceVVfXl oXWcome Rf Whe 

PaWWeU. TheVe aUe aOORZed e[ceSW iQ faPiO\ RU cUiPiQaO PaWWeUV 
- CRQdiWiRQV: 

- MXVW VeW RXW ciUcXPVWaQceV Zhich cRQVWiWXWe a µVXcceVVfXO¶ RXWcRPe, PXVW be VigQed 
b\ cOieQW aQd PXVW iQcOXde a VWaWePeQW WhaW Whe cOieQW haV beeQ iQfRUPed Rf UighW WR 
VeeN iQdeSeQdeQW adYice befRUe eQWeUiQg agUeePeQW 

- MXVW iQcOXde cRROiQg Rff SeUiRd Rf aW OeaVW 5 da\V, iQ Zhich cOieQW caQ chaQge PiQd 
aQd WeUPiQaWe agUeePeQW 

  
- PUoV and conV: 

- PRViWiYeV ± QR Qeed WR Sa\ fRU a ORVV, aOORZiQg SeRSOe ZhR ZRXOd QRW RWheUZiVe be 
abOe WR fXQd OiWigaWiRQ WR WaNe PaWWeU RQ  

- NegaWiYeV ± µZiQQiQg¶ iV RfWeQ defiQed bURadO\, PeaQiQg \RX Sa\ eYeQ ZheQ \RX 
haYeQ¶W dRQe YeU\ ZeOO (i.e. bad VeWWOePeQW)  

- If \RX ORVe \RX VWiOO haYe WR Sa\ ZiQQeU feeV ± WhiV PighW QRW aOZa\V be 
e[SOaiQed 
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b. A T\pe of conditional cost agreement: Uplift Agreements (alloZed) ĺ V 182 
- AgUeePeQWV ZheUe Whe OaZ\eU iV eQWiWOed WR UegXlaU feeV + peUcenWage e[WUa if Whe liWigaWion 

iV VXcceVVfXl. TheVe aUe aOORZed 
- CRQdiWiRQV: 

- OQO\ aOORZed if Whe SUacWice UeaVRQabO\ beOieYeV WhaW a VXcceVVfXO RXWcRPe iV 
UeaVRQabO\ OiNeO\ 

- AgUeePeQW PXVW iQcOXde aQ eVWiPaWe/UaQge Rf Whe XSOifW fee 
- USOifW fee caQQRW e[ceed 25%. 
- NRW aOORZed iQ faPiO\ OaZ + cUiPiQaO OaZ caVeV  

  
c. Contingenc\/ Percentage Agreements (not alloZed) ĺ V 183 
- AUUaQgePeQWV ZheUe cRVWV WR OaZ\eUV aUe caOcXOaWed baVed RQ a SeUceQWage Rf Whe aPRXQW ZRQ 

iQ Whe caVe. TheVe aUe SURhibiWed 
 

4. Must proYide a Bill 

  
- ReqXiUemenWV 

- A biOO PXVW be giYeQ ĺ V 189 
- BiOOV caQ be SURYided aV eiWheU OXPS VXP RU iWePiVed ĺ V 186 
- BiOOV aUe YRid XQOeVV VigQed b\ UeVSRQVibOe SUiQciSaO OaZ\eU ĺ V 188 
- MXVW SURYide SURgUeVV UeSRUWV if UeaVRQabO\ UeTXeVWed ĺ V 190 
  

- ReqXeVWV foU IWemiVed BillV 
- COieQWV haYe Whe UighW WR UeTXeVW aQ iWePiVed biOO ZiWhiQ 30 da\V afWeU Whe OegaO cRVWV 

becRPe Sa\abOe ĺ V 187 
- If aQ iWePiVed biOO iV UeTXeVWed, Whe OaZ SUacWice PXVW SURYide Whe iWePiVed biOO ZiWhiQ 

21 da\V ĺ V 187 
  

5. Consequences (General) 

 
FaiOXUe WR cRPSO\ ZiWh aQ\ Rf UeTXiUePeQWV Ue cRVWV/ PRQe\ caQ Oead WR fiQdiQg Rf eiWheU 
XnpUofeVVional condXcW RU pUofeVVional miVcondXcW RQ behaOf Rf eiWheU Whe UeVSRQVibOe SUiQciSaO RU 
aQ\ OegaO SUacWiWiRQeU iQYROYed iQ giYiQg Whe biOO ĺ V 207 
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