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1) JURISDICTION  
 

What coXrt has jXrisdiction? 

Federal Ys HC: IW iV SUefeUabOe WR Veek jXUiVdicWiRQ iQ Whe FedeUaO CRXUW RYeU Whe High CRXUW, aV Whe High CRXUW 
caQ UePiW PaWWeUV WR iW aQd Whe FedeUaO CRXUW iV PRUe SUacWicaO iQ WeUPV Rf cRVW, acceVV, aQd SURcedXUe. 
 
JXdiciar\ Act Ys ADJR: The ADJR AcW RffeUV aQ eaVieU SaWh WR UePedieV WhaQ Whe JXdiciaU\ AcW aV WheUe iV QR 
Qeed WR eVWabOiVh jXUiVdicWiRQaO eUURU, VR jXUiVdicWiRQ XQdeU Whe ADJR AcW iV SUefeUeQWiaO 
 

A. State JXrisdiction  

SAY: AV WhiV iV a NSW PaWWeU, Whe SXSUePe CRXUW UeWaiQV eQWUeQched VXSeUYiVRU\ jXUiVdicWiRQ WR 
UeYieZ e[ecXWiYe deciViRQV fRU OegaO eUURU, baVed RQ V 73(LL) RI WKH AXVWUDOLDQ CRQVWLWXWLRQ, aV affiUPed 
iQ KiUk Y IndXVWUial CoXUW (NSW) (2010), aQd XQdeU VV 23, 65 DQG 69 RI WKH SXSUHPH CRXUW AFW 1970 
(NSW). 
 
Note ± folloZing are aYailable:  SXSUHPH CRXUW AFW 1970 (NSW) 

1. CeUWiRUaUi  
- TR TXaVh deciViRQV fRU jXUiVdicWiRQaO eUURU ĺ V 69(1)(D) 
- AQd RQ face Rf Whe UecRUd ĺ  V 69(2) 

2. MaQdaPXV ± WR cRPSeO a SXbOic bRd\ WR SeUfRUP a dXW\ ĺ V 69(1)(D) 
- AQd SWaWXWRU\ RUdeU WR fXOfiO dXW\ ĺ V65 

3. PURhibiWiRQ ± WR SUeYeQW XQOaZfXO e[eUciVe Rf SRZeU ĺ V 69(1)(D) 
4. DecOaUaWiRQ ± cOaUif\ OegaO UighWV RU iQYaOidiW\ Rf a deciViRQ ĺ IQheUeQW jXUiVdicWiRQ; V 23 
5. IQjXQcWiRQ ± UeVWUaiQ XQOaZfXO acWiRQ RU cRPSeO OaZfXO acWiRQ ĺ 69(1)(G)  

 
Appeals: GR WR High CRXUW  

- JXUiVdicWiRQ Rf High CRXUW WR heaU aSSeaOV fURP SWaWe CRXUWV iV cRQVWiWXWiRQaOO\ SURWecWed aQd 
caQQRW be WakeQ aZa\ b\ SaUOiaPeQW ĺ V 73 (LL) CRQVWLWXWLRQ 

 

B. Federal JXrisdiction 

1) High Court jurisdiction 
SAY: AV WhiV iV a CRPPRQZeaOWh AcW, Whe High CRXUW haV RUigiQaO jXUiVdicWiRQ XQdeU V 75(Y) RI WKH 
AXVWUDOLDQ CRQVWLWXWLRQ ZheUe jXdiciaO UeYieZ UePedieV (PaQdaPXV, SURhibiWiRQ, iQjXQcWiRQ) aUe 
VRXghW agaiQVW aQ RfficeU Rf Whe CRPPRQZeaOWh. 
 
Officer of the CommonZealth: 
AQ OfficeU Rf Whe CRPPRQZeaOWh UefeUV WR aQ iQdiYidXaO aSSRiQWed WR a WeQXUed Rffice b\ Whe 
CRPPRQZeaOWh, XVXaOO\ UeceiYiQg a VaOaU\ fURP Whe CRPPRQZeaOWh: R Y MXUUa\ and CoUmie; E[ 
paUWe CWh (1916) 22 CLR 437. 

- InclXdes: 
a. OfficeUV iQ Whe PXbOic SeUYice 
b. MiQiVWeUV aQd deOegaWeV 
c. FedeUaO jXdgeV 
d. IQdiYidXaOV aSSRiQWed WR a WeQXUed Rffice b\ Whe CRPPRQZeaOWh  
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- Does not inclXde 

- PUiYaWe cRQWUacWRUV RXWVRXUced b\ Whe gRYeUQPeQW WR SeUfRUP adPiQiVWUaWiYe fXQcWiRQV 
(e.g. cRUSRUaWiRQV) 

- LaZ fiUPV/ OaZ\eUV Zhich UeSUeVeQW Whe CRPPRQZeaOWh  
- LeeUdam Y NooUi (2009) ĺ VROiciWRU Rf a OaZ fiUP VXSSO\iQg OegaO VeUYiceV WR 

a deSaUWPeQW (ie. UeSUeVeQWiQg iW iQ a TUibXQaO) NOT  ³aQ RfficeU Rf Whe 
CRPPRQZeaOWh´. 

 
IF s75(Y) NOT engaged 

 
SecWiRQ 75(LLL) RI WKH CRQVWLWXWLRQ Pa\ QRQeWheOeVV YeVW jXUiVdicWiRQ iQ Whe High CRXUW iQ PaWWeUV iQ 
Zhich Whe CRPPRQZeaOWh, RU a SeUVRQ VXiQg RU beiQg VXed RQ behaOf Rf Whe CRPPRQZeaOWh, iV a 
SaUW\. 
WhR cRXQWV aV ³CRPPRQZeaOWh´? 

- MiQiVWeUV, deOegaWeV, CRPPRQZeaOWh RfficeUV 
- GRYeUQPeQW ageQcieV aQd iQVWUXPeQWaOiWieV 
- EYeQ SUiYaWe acWRUV acWiQg RQ behaOf Rf Whe CWh 

 
2) Federal Court 

 

UQdeU VecWiRQ 5 RI WKH ADJR AFW, aQ aggUieYed SeUVRQ Pa\ aSSO\ WR Whe FedeUaO CRXUW fRU aQ RUdeU Rf 
UeYieZ iQ UeOaWiRQ WR ceUWaiQ CRPPRQZeaOWh adPiQiVWUaWiYe decisions. 
 
A. Are there any relevant exclusions? 

 
- ADJR AcW cRQWaiQs e[press e[clXsions XQdeU SchedXOe 1, iQcOXdiQg: 

- DeciViRQV Rf Whe GRYeUQRU-GeQeUaO (V 3(1)). 
- CUiPiQaO SURVecXWiRQV aQd PiOiWaU\ diVciSOiQe deciViRQV. 
- MaWWeUV iQYROYiQg QaWiRQaO VecXUiW\ iQWeOOigeQce VeUYiceV. 
- CeUWaiQ Wa[aWiRQ aVVeVVPeQWV. 
- DeciViRQV UeOaWiQg WR iQdXVWUiaO aUbiWUaWiRQ. 
- DeciViRQV XQdeU Whe MigUaWiRQ AcW WhaW aUe cRYeUed b\ SUiYaWiYe cOaXVeV 

- Cross-Yesting Rf jXdiciaO UeYieZ jXUiVdicWiRQ fURP SWaWe cRXUWV WR Whe FedeUaO CRXUW iV 
cRQVWiWXWiRQaOO\ iPSeUPiVVibOe (Vee Re Wakim; E[ paUWe McNall\ (1999) 198 CLR 511). 

- DeciViRQV XQdeU non-statXtor\ e[ecXtiYe poZer. 
- Delegated legislation  

 
B.  Are you seeking review of a decision, conduct or a failure to make a decision ?  

 
TKH ADJR AFW 1977 (CWK) aOORZV jXdiciaO UeYieZ Rf: 

- V 5: deciViRQV  
- V 6: cRQdXcW 
- V 7: faiOXUe WR decide 

 

3 

(1)  ADJR: Can \oX Xse the AdministratiYe Decisions (JXdicial ReYieZ) Act 1977 (Cth): 



 

DECISIONS ĺ Section 5 cKKdKdKKdKdKdddKKdKdKdKKdKdKdKKdKdKKdKdKdKKdKdKKdKdKd 
FRU [deciViRQ] WR be UeYieZabOe iQ OiQe ZiWh VecWiRQ 5, iW PXVW be cOaVVified aV a YaOid deciViRQ fRU Whe 
SXUSRVe Rf Whe AcW.  
 
Decision ĺ a VXbVWaQWiYe deWeUPiQaWiRQ RU aQ eVVeQWiaO SUeOiPiQaU\, SURYided fRU iQ Whe VWaWXWe, Zhich 
UeVROYeV a OegaO iVVXe RU haV OegaO cRQVeTXeQceV. ± ABT Y Bond (1990) 
 
StatXte ± S 3(2): A µdecision¶ inclXdes: 

a. MakiQg, VXVSeQdiQg, UeYRkiQg RU UefXViQg WR Pake aQ RUdeU, aZaUd RU deWeUPiQaWiRQ,  
b. GiYiQg, VXVSeQdiQg, UeYRkiQg RU UefXViQg WR giYe a ceUWificaWe, diUecWiRQ, aSSURYaO cRQVeQW RU 

SeUPiVViRQ,  
c. IVVXiQg, VXVSeQdiQg, UeYRkiQg RU UefXViQg WR iVVXe a OiceQce, aXWhRUiW\ RU RWheU iQVWUXPeQW, 
d. IPSRViQg a cRQdiWiRQ RU UeVWUicWiRQ,  
e. MakiQg a decOaUaWiRQ, dePaQd RU UeTXiUePeQW 
f. ReWaiQiQg, RU UefXViQg WR deOiYeU aQ aUWicOe; RU 
g. DRiQg RU UefXViQg WR dR aQ\ acW RU WhiQg 

 
Common laZ: A µdecision¶ inclXdes ĺ ABT Y BRnd 1990 

a. A final or determinative substantive decision, or  
- DReV QRW iQcOXde SURcedXUaO deWeUPiQaWiRQV ĺ WhiV iV SaUW Rf µcRQdXcW¶ Rf deciViRQ 

PakiQg (beORZ)  
b. An essential preliminary substantive decision  

- NeedV WR be a deciViRQ Pade aV a VWeS UeTXiUed b\ VWaWXWe  
- IQcOXdeV UeSRUWV/UecRPPeQdaWiRQV Zhich haYe WR be Pade SUiRU WR deciViRQ ĺ V 3(3)  
- Findings of Fact =  geQeUaOO\ QRW a µdeciViRQ¶ ĺ ABT Y Bond 1990 

- E[ceSWiRQ: If a facW iV aQ eVVeQWial SUelimiQaU\ WhaW PXVW e[iVW XQdeU VWaWXWe 
befRUe Whe deciViRQ PakeU caQ Pake WheiU XOWiPaWe deWeUPiQaWiRQ (ie 
jXUiVdicWiRQal facW)  

 
E[amSle: ABT Y Bond (1990) ĺ IQ fiQdiQg WhaW VRme cRmSaQieV ZeUe QRW fiW aQd SURSeU WR haYe a 
liceQce, CRXUW XVed Whe facW WhaW WheiU RZQeU, BRQd, ZaV QRW fiW aQd SURSeU.  

a. FiQdiQg WhaW BRQd ZaV QRW a ³fiW aQd SURSeU SeUVRQ´ = nRW a deciViRn 
- IW ZaV aQ iQWeUmediaWe VWeS iQ Whe UeaVRQiQg SURceVV. 

b. FiQdiQg WhaW cRmSaQieV RZQed b\ BRQd ZeUe QRW fiW aQd SURSeU = deciViRn 
- IW ZaV a VXbVWaQWiYe deWeUmiQaWiRQ XQdeU BURadcaVWiQg AcW 1942 (CWh) V 88(2). 

 
CONDUCT ĺ Section 6 cKKdKdKKdKdKdddKKdKdKdKKdKdKdKKdKdKKdKdKdKKdKdKKdKdKd 
IVVXe VSRWWiQg: UVe V ZheUe admiQiVWUaWiYe SURcedXUal VWeSV WaiQW Whe deciViRQ-makiQg SURceVV   
 
SHFWLRQ 6 RI WKH ADJR AFW eQabOeV aQ aggUieYed SeUVRQ WR UeYieZ µcRQdXcW¶ eQgaged iQ fRU Whe 
SXUSRVe Rf PakiQg a deciViRQ.  
 
Conduct ĺ iQcOXdeV Whe dRiQg Rf aQ\ acW/WhiQg SUeSaUaWRU\ WR Whe PakiQg Rf Whe deciViRQ e.g. Whe 
WakiQg Rf eYideQce aQd iQYeVWigaWiRQV S 3(5) 

- IW dReV QRW iQcOXde iQWeUPediaWe fiQdiQgV Rf facW RU UeaVRQiQg VWageV (ABT Y Bond ). 
- E.g. The fiQdiQg abRXW MU BRQd¶V chaUacWeU ZaV QRW SURcedXUal; iW ZaV SaUW Rf Whe 

TUibXQal¶V meQWal UeaVRQiQg.  
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FAILURE TO MAKE A DECISION ĺ Section 7 cKKdKdKKdKdKdddKKdKdKdKKdKdKdKKccdK  
- A decision to refrain from e[ercising a poZer (RU WR QRW acW) caQ be UeYieZabOe if iW iV a 

fiQaO deWeUPiQaWiRQ Pade XQdeU VWaWXWe ± RighW Wo Life AVVociaWion (NSW) Inc Y SecUeWaU\, 
DepaUWmenW of HXman SeUYiceV and HealWh (1995) 56 FCR 50 ĺ V 7 

 
C. Is the decision/conduct of an administrative character? 

 
ADJR dReV QRW cRYeU deciViRQV Rf a OegiVOaWiYe RU jXdiciaO QaWXUe 
IPSRUWaQW diVWiQcWiRQ: 

a. LegislatiYe Decisions: DeWeUPiQiQg Whe cRQWeQW Rf UXOeV Zhich aSSO\ geQeUaOO\ ± decOaUaWiRQV 
Rf UighWV, SRZeUV aQd dXWieV (XVXaOO\ b\ SaUOiaPeQW) 

b. AdministratiYe Decisions: ASSO\ UXOeV WR SaUWicXOaU caVeV (XVXaOO\ b\ E[ecXWiYe)  
 
Test: Need WR Zeigh YaUiRXV facWRUV WR deWeUPiQe ZheWheU adPiQiVWUaWiYe RU OegiVOaWiYe. NR ViQgOe 
facWRU ZiOO be deWeUPiQaWiYe ĺ Roche PUodXcWV 2007 
 
FolloZing factors sXggest legislatiYe rather than administratiYe: ĺ Roche 2007 

a. The deciViRQ deWeUPiQeV geQeUaO UXOeV Zhich aUe WR chaQge UighWV/dXWieV gRiQg fRUZaUd?  
b. TheUe iV SaUOiaPeQWaU\ cRQWURO Rf Whe deciViRQ  
c. The deciViRQ iV VXbjecW WR SXbOic QRWificaWiRQ/cRQVXOWaWiRQ 
d. The deciViRQ iV Pade ZiWh UegaUd WR bURad SROic\ cRQVideUaWiRQV (UaWheU WhaQ cRPPeUciaO 

cRQVideUaWiRQV) 
e. TheUe iV QR SURYiViRQV fRU PeUiW UeYieZ Rf Whe deciViRQ 

 
Note: MakiQg Rf UegXOaWiRQV QRW cRYeUed b\ ADJR ± eYeQ WhRXgh WhiV iV b\ E[ecXWiYe, iW iV OegiVOaWiYe 
iQ QaWXUe 
 
Roche ProdXcWs 2007 ĺ deciViRQ WR UemRYe a mediciQe fURm Whe PRiVRQV SWaQdaUd aSSeQdi[ RQ 
adYeUWiViQg ZaV QRW Rf aQ admiQiVWUaWiYe chaUacWeU, bXW iQVWead legiVlaWiYe iQ QaWXUe, aV iW deWeUmiQed 
UXleV Rf geQeUal aSSlicaWiRQ, fRllRZed SXblic cRQVXlWaWiRQ, aQd ZaV baVed RQ bURad SRlic\ UaWheU WhaQ 
iQdiYidXaliVed cRQVideUaWiRQV. 
 
D. Was the decision/conduct made under an enactment?  

 
PeU SHFWLRQ 3(1) RI ADJR, aQ EQacWPeQW iV an Act RU aQ instrXment (i.e. UegV/b\-laZV eWc) 
 
2-STAGE TEST 
GUiffiWh UniYeUViW\ Y Tang 2005 haV eVWabOiVhed a 2-VWage WeVW WR deWeUPiQe ZheWheU a deciViRQ iV Pade 
XQdeU aQ eQacWPeQW (affiUPed iQ FXlleU Y LaZUence 2024): 
 

1. The decision mXst be e[pressl\ or impliedl\ reqXired or aXthorised b\ the enactment 
- SRXUce Rf Whe SRZeU WR Pake Whe deciViRQ PXVW haYe beeQ VWaWXWe UaWheU WhaQ geQeUaO OaZ  

- NOT geQeUaO SRZeUV Rf SUiYaWe bRdieV aV OegaO SeUVRQV (e.g. UighW WR eQWeU cRQWUacWV 
eWc) ĺ NEAT DomeVWic TUading 2003  

- NRWe: If VWaWXWe eVWabliVheV a legal SeUVRQ iW dReV QRW PeaQ WhaW Whe VWaWXWe iV 
Whe VRXUce Rf WhaW SeUVRQ'V QaWXUaO SRZeUV. TheVe aUe fURP Whe cRPPRQ OaZ 
ĺ GeneUal NeZVpapeUV Y TelVWUa 1993 
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- E[amples: 
- NEAT: AcW Pade AWBI¶V aSSURYaO a SUecRQdiWiRQ WR VWaWXWRU\ e[SRUW. BUT WheiU 

UefXVaO WR aSSURYe NEAT¶V ZheaW e[SRUW came fURm iWV cRUSRUaWe cRQVWiWXWiRQ NOT 
fURm Whe acW iWVelf.  

- General NeZspapers Y TelsWra 1993 ĺ LegiVlaWiRQ gaYe TelVWUa ³all Whe SRZeUV Rf a 
QaWXUal SeUVRQ´ iQclXdiQg WR cRQWUacW BUT  WheiU deciViRQ WR cRQWUacW ZiWh a WhiUd 
SaUW\ ZaV QRW made XQdeU aQ eQacWmeQW. AXWhRUiW\ came fURm geQeUal SRZeU Rf 
QaWXUal SeUVRQ  

 
2. The decision mXst affect the legal rights or obligations deriYed from the statXte  
- MXVW be OegaO UighWV RU RbOigaWiRQV Zhich aUe fRXQd iQ Whe VWaWXWe iWVeOf 

- NOT ConsensXal relationship: ie a cRQWUacW RU SROic\ Zhich Whe\ agUeed WR  ĺ Tang 
2005 

- MXltiple soXrces: (ie bRWh VWaWXWe aQd a jXdiciaO RUdeU), iW iV VXfficieQW WhaW Whe effecW 
iV SaUWO\ dXe WR VWaWXWe ĺ FXlleU Y LaZUence 2024 

 
- E[amples: 

- FXeller ĺ A cRUUecWiYe VeUYiceV RfficeU UeVWUicWed iQ-SeUVRQ cRQWacW XQdeU a 
SXSeUYiViRQ OUdeU made b\ a cRXUW, bXW Whe SRZeU WR giYe WhaW diUecWiRQ aQd iWV 
eQfRUceabiliW\ came fURm Whe AcW =  YeV XQdeU eQacWmeQW  

- deciViRQ RQl\ had legal fRUce becaXVe iW ZaV aXWhRUiVed b\ Whe AcW  
- GriffiWh UniYersiW\ Y Tang 2005 ĺ e[clXdiQg a VWXdeQW fURm a PhD SURgUam XQdeU a 

XQiYeUViW\ SRlic\ ZaV QRW a deciViRQ made XQdeU aQ eQacWmeQW, becaXVe alWhRXgh Whe 
SRZeU ZaV aXWhRUiVed b\ VWaWXWe, iW ZaV QRW maQdaWed b\ iW. The deciViRQ deUiYed 
legal effecW fURm SUiYaWe laZ, QRW SXblic laZ RbligaWiRQV 

 

SAY: WheUe a deciViRQ dReV QRW faOO ZiWhiQ Whe ADJR AcW, FedeUaO CRXUW Pa\ iQVWead haYe 
jXUiVdicWiRQ XQdeU Whe JXGLFLDU\ AFW 1903 aV iW giYeV FedeUaO CRXUW RUigiQaO jXUiVdicWiRQ Rf High CRXUW 
(ie jXUiVdicWiRQ RYeU PaWWeUV ZiWhiQ Whe High CRXUW¶V jXUiVdicWiRQ)  

- V39B(1)   ĺ jXUiVdicWiRQ fRU ZUiW Rf PaQdaPXV RU SURhibiWiRQ RU aQ iQjXQcWiRQ iV VRXghW 
agaiQVW aQ officer of the CommonZealth  

- V 39B(1A) ĺ CRPPRQZeaOWh iV VeekiQg aQ iQjXQcWiRQ RU decOaUaWiRQ 
 
S 44 ĺ SeUPiWV Whe High CRXUW WR UePiW PaWWeUV WR Whe FedeUaO CRXUW, aOORZiQg Whe FedeUaO CRXUW WR 
deWeUPiQe WheP aV if iW had RUigiQaO jXUiVdicWiRQ. 
 

SecWiRQ 172 AdPiQiVWUaWiYe ReYieZ TUibXQaO AcW 2024 ĺ A SaUW\ WR a SURceediQg iQ Whe TUibXQaO Pa\ 
aSSeaO WR Whe FedeUaO CRXUW RQ a qXestion of laZ fURP Whe deciViRQ Rf Whe TUibXQaO iQ Whe SURceediQg  

- ³QXeVWiRQ Rf OaZ´ iQcOXdeV aQ\WhiQg Zhich ZRXOd faOO ZiWhiQ a groXnd of jXdicial reYieZ ĺ 
HaUiWoV Y CommiVVioneU of Ta[aWion 2015  
 

 

� 

(2) JXdiciar\ Act 1903 (Cth): 

(3) AdministratiYe ReYieZ TribXnal Act: 



 

Who is making a decision? 

Check ZhR iV makiQg Whe deciViRQ ± cRXUWV jXUiVdicWiRQ iV UeVWUicWed WR VWaWXWe  
a. IV iW a SUiYaWe bRd\?  ± if VR dReV WheiU SRZeU cRPe diUecWO\ fURP Whe VWaWXWe  
b. IV iW VRPe RfficeUV/cRUSRUaWiRQV fiOWeUiQg RXW aSSOicaWiRQV fRU Whe MiQiVWeU'V QRQ-cRPSeOOabOe 

SRZeU? If VR, iV WheiU SRZeU VWaWXWRU\ aQd QRQeWheOeVV UeYieZabOe?   
 

A. PriYate Actor Making a Decision  

 
Sate LeYel : UQdeU V 69 RI WKH SXSUHPH CRXUW AFW 1970 (NSW), cRXUWV caQ UeYieZ e[eUciVeV Rf 
VWaWXWRU\ SRZeU, eYeQ b\ SUiYaWe acWRUV ² bXW RQO\ ZheUe ZheUe Whe SRZeU deUiYeV diUecWO\ fURP 
VWaWXWe RU a VWaWXWRU\ fUaPeZRUk (ChaVe O\VWeU BaU [2010], Spigelman CJ aW [3]). ThiV iV VWUicWeU WhaQ 
Whe UK¶V bURadeU ³SXbOic fXQcWiRQ´ WeVW fURP DaWafin (1987). 
 
Cth LeYel: PUiYaWe acWRUV aUe QRW µRfficeUV Rf Whe cRXUW¶ aQd aV VXch Whe cRXUW dReV QRW haYe 
jXUiVdicWiRQ WR gUaQW PadQaPRXV, ceUWiRUaUi RU SURhibiWiRQ XQdeU [V75(Y) CRQVWLWXWLRQ/ V39B JXGLFLDU\ 
AFW]. HRZeYeU, if Whe [SUiYaWe acWRU]¶V SRZeUV ZheUe Whe SRZeU deUiYeV diUecWO\ fURP VWaWXWe RU a 
VWaWXWRU\ fUaPeZRUk (ChaVe O\VWeU BaU [2010], Spigelman CJ aW [3]), WheQ Whe cRXUW haV jXUiVdicWiRQ WR 
gUaQW eTXiWabOe UePedieV RU ceUWiRUaUi RQ Whe face Rf Whe UecRUd XQdeU [V75(LLL) CRQVWLWXWLRQ/ V39B(1A) 
JXGLFLDU\ AFW] 
 
ADJR: ADJR giYeV fedeUaO cRXUW jXUiVdicWiRQ WR UeYieZ aQ\ adPiQiVWUaWiYe deciViRQ Pade ³XQdeU aQ 
eQacWPeQW´. ThiV WheUefRUe cRYeUV Whe e[eUciVe Rf VWaWXWRU\ fXQcWiRQV b\ SUiYaWe bRdieV.  
 
Assessing if poZer deriYes from the statXte  
1) Note that the body is private actor  

- PaQeO RQ Take-RYeUV aQd MeUgeUV iQ DafWiQg ZaV a QRQ-VWaWXWRU\, VeOf-UegXOaWRU\ bRd\ ĺ 
acceSWed iQ DafWin bXW OikeO\ QR jXUiVdicWiRQ iQ AXV 

- E[WeUQaO QRQ-gRYeUQPeQWaO adjXdicaWRU SUeVcUibed b\ Whe AcW iQ O\VWeU BaU ĺ jXUiVdicWiRQ  
 
2) Examine whether statute empower the body 

- Need WR deWeUPiQe ZheWheU Whe VRXUce Rf Whe SRZeU WR Pake Whe deciViRQ (QRW jXVW Whe VRXUce 
Rf Whe effecW Rf Whe deciViRQ) iV fRXQd iQ VWaWXWe 

- NEAT HoldingV 2003: PRZeU Rf a cRPSaQ\ WR gUaQW/UefXVe aSSURYaO WR aQRWheU bRd\ 
ZaV deUiYed fURP iWV OegaO SeUVRQaOiW\. The facW WhaW VWaWXWe eVWabOiVhed aQ effecW fRU 
WhiV deciViRQ did QRW Pake Whe deciViRQ aQ e[eUciVe Rf VWaWXWRU\ SRZeU. NR jXdiciaO 
UeYieZ  

- ChaVe O\VWeU BaU 2010: PRZeU Rf SUiYaWe adjXdicaWRU WR UeYieZ diVSXWeV aQd WR 
deWeUPiQe UighWV WR Sa\PeQWV ZaV gUaQWed b\ VWaWXWe. DeciViRQV ZeUe WheUefRUe VXbjecW 
WR jXdiciaO UeYieZ 

- Factors considered iQ ChaVe O\VWeU BaU 2010 
a. The VWaWXWRU\ VchePe ZaV YeU\ SUeVcUiSWiYe. 
b. The VWaWXWe gaYe Whe aUbiWUaWRU Whe SRZeU WR decide ± iW ZaVQ¶W a UeVROXWiRQ SURceVV 

eQWeUed iQWR cRQVeQVXaOO\ (ie. Zasn¶t contractXal) 
c. AUbiWUaWRU ZaV e[eUciViQg a VWaWXWRU\ fXQcWiRQ, ZaV QRW acWiQg iQ VeOf iQWeUeVW RU 

PakiQg Whe deciViRQ baVed RQ SeUVRQaO iQWeUeVWV (BaVWeQ [70]) 
d. IW ZaV a SXbOic, WhaW iV VWaWXWRU\, diVSXWe UeVROXWiRQ SURceVV (SSigeOPaQ [5]) 
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