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Topic 4: Nature and Constitution of Trusts | Establishing an express trust 

 What type of trust do we have 

 Express 

 Resulting 

 Constructive 

Establishing an express trust and general trust principles.  

 Are the three certainty of terms present? 

 Was there an intention to create a trust? 

 Contrast the creation of the trust with other legal relationships 

 IPCL Notes for further other relationships 

 Is the subject matter certain? 

 Are the beneficiaries certain? 

 Consider, the beneficiary principle exception 

 Is it a trust of imperfect obligation (animal/graves/masses) 

 Is it a trust which states a motive, but is in substance for persons? 

 Is it a trust for an unincorporated association? 

 Charitable trust? (go to topic 10) 

 Quistclose trust? (go to topic 7)  

 

A trust is a legal relationship between trustee, who holds legal title for the benefit of the beneficiary, a trustee owes 

fiduciary obligations to a beneficiary Banford 

 

[1] What type of trust do we have? 

Is it an Express Trusts 

1) An express trust is created by express intention of the settlor to have specified property held on trust for 

the benefit of one or more persons  

a. Fixed Trust  

a. A trust where the trustee’s, and their proportion of the interest is fixed and ascertainable 

from the construction of the trust.  

b. Discretionary  

a. Where a trustee is given discretion to choose the beneficiaries, and their proportion of the 

beneficial ownership – importantly the trustee has to choose someone.  

c. Powers of appointment  

a. A trust where the trustee is given discretion to choose beneficiaries and the proportion of 

beneficial ownership, and the discretion of whether to distribute the assets at all.  
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Is it an Resulting Trusts (implied trust) 

2) This is an implied trust, which equity uses to fill incomplete gaps in equitible ownership of property where 

equity deems it do be appropriate.   

d. Automatic: for failed express trusts 

e. Presumed resulting trusts: A trust that results back to the settlor due to equity's suspicion: E.g.,If A 

gives property to B and B is not A’s spouse or child – equity presumes that B holds it on trust for 

A due to suspicion 

 

Is it an Constructive Trusts 

3) A constructive trust is imposed by the operation of law, independently of, and sometimes contrary to the 

intention of the parties (not dependent on express intention of parties)  

f. Vendor Purchaser Constructive Trusts  

 

[2] Are the three certainties present? 

Was there an intention to create a trust?  

If facts say ‘X holds on trust for Y’ then write, ‘there is no issue with certainty of intention’ 

1) An express trust will not be valid unless there is a clear intention to create a trust, Knight which is an 

objective test of the express or implied intention at the time of making the trust Brynes  

a. We do not consider the subjective intention rebutting the subjective approach in Jollife 

b. There must be words of ‘imperative’ not mere hope or moral obligation Countess of Bective 

 

Factors that indicate that there is a trust relationship 

1) For there to be a trust, the term trust is not required Re Schebsman and there are other factors which can 

indicate a trust 

a. Separation of trust property from your own property, is an indication of a trust Puma 

i. But, the mere fact you do not separate property is not determinative Alloys 

b. If the terms impose a ‘legal obligation’ not ‘mere wishes’ Williams 

i. [in this case ‘confidence she would give to daughter’ was not sufficient] 

2) Using the term ‘trust’ would be difficult to rebut on an objective interpretation if the other elements are 

present. Brynes 

 

Is it a trust or is it another legal relationship? 

1) However, it could be argued that [settlor] did not intend to create a trust but rather it is [other relationship] 

a. Is it a ‘absolute gift’ with mere precatory words? ‘X to A in hope, expectation, confidence’ 

i. Words which do not impose a ‘legal obligation’ do not create a trust Williams 

1. ‘It is my wish’ is a gift not a trust Nomchong 

2. ‘in confidence…’ is a gift not a trust Williams 

3. ‘in full confidence, that she would do what was right’ Re ADams 
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Topic 6: Fiduciary Obligations 

 Is there a fiduciary relationship? 

 Has there been a breach of the fiduciary relationship? 

 Scope of relationship 

 Is there a defence to the breach/ 

 No conflict rule 

 No profit rule 

 Did the fiduciary have fully informed consent? (defence) 

 What remedies can the beneficiary seek? 

 Recission 

 Equitible compensation 

 Account of profits 

 Constructive trust 

 

Is there a fiduciary relationship? 

1) There are some presumed fiduciary relationships per Mason J Hospital Products  

State: prima facie, there is a fiduciary relationship here because, [relationship] is one of the fixed 

categories Hospital Products 

 

[1] Is it a trustee and beneficiary? 

a. A trustee owes fiduciary duties to beneficiaries Hospital Products; Keech 

i. This includes express, resulting and discretionary trusts (for discretionary, they owe 

duties to all the trusts potential beneficiaries ME Assets).  

ii. In Keech there a trustee held a lease on trust for an infant. The lease expired, and the 

trustee refused to renew the lease for the child – but rather did for himself – breach.  

iii. In Boardman Mr Boardman the solicitor for trustee’s was a trustee de son tort, as he 

intermeddled in affairs of trust.  

 

[2] Is a business partner and business partner? 

b. In a partnership, each partner is expected to act for the benefit of the partnership over their own 

individual interests which is fiduciary Chan 

i. The partnership agreement does not need to be finalised for the duty to arise UDC 

1. The duty exists between ‘prospective parties’ who have embarked on the conduct 

of a partnership before the precise terms have been settled.  

ii. The duty still arises even during the winding up of a company Chan 

c. In Chan a doctors medical practice was coming to an end. Chan obtained a agreement to grant 

him a new lease of the business which gave significant benefit. Was a breach of the duty.  

d. In UDC it was held that fiduciary duties were owed prior to the conclusion of the final agreement.  
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Topic 7: Resulting trust 

 Is there an automatic resulting trust?  

 Has an express trust failed due to certainty of subject matter, objects or beneficiary principle? 

 Has the trust’s purpose been fulfilled? 

 How will the surplus be distributed? 

 Is there a presumed resulting trust? 

 Is it a relationship of resulting trust? 

 Can you rebut the presumption 

 Does the presumption of advancement apply? 

 Can you rebut the presumption? (incl illegalilty) 

 Is it a Quistclose trust? 

 Is there a mutual purpose? 

 How does the trust operate – what is its effect?  

 

Is there an automatic resulting trust? [good idea to go to case notes] 

 

An automatic resulting trust will be created when there is (1) uncertainty as to the objects or subject matter; (2) or 

where the purpose of the trust is already frustrated or fulfilled.  

 

[1] Is there an intention to create an express trust which has failed? 

1) Where an express trust has failed, due to lack of certainty of subject matter/objects/beneficiary principle, 

the property is held on automatic resulting trust for the settlor Vandervell 

a. If there is uncertainty as to the intention, then there is no resulting trust and the settlor fails to 

transfer the legal estate. 

 

[2] Where the purpose of the trust is fulfilled, and there is surplus trust property 

1) Where the purpose of the trust is fulfilled, and there is left over trust property the surplus will reverse back 

to the settler of the of the trust Re West Sussex however there are often complications.  

 

b. Is it a donation tied to a contractual benefit? 

a. Where the funds are tied to a contractual benefit (i.e., ball tickets, subscriptions, raffle 

tickets) these will not create an automatic resulting trust. Re West Sussex. 

i. This is because, when you pay money under the contract, you are paying to gain 

contractual benefits. 

1. The money will revert back to the crown.   

c. Is it a small unidentifiable donation? 

a. The position is less clear with regards to small donations 
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Topic 8: Constructive Trusts 

 Constructive Trusts and Third Parties 

 Trustee de son tort 

 Knowing Receipt 

 Knowing Assistance 

 Inducement  

 Proprietary Claims 

 Unconscionable Conduct 

 Common Intention Constructive Trust 

 Joint Endeavour Constructive Trust 

 Stolen Property 

 Mistaken Payments 

 Remedial Constructive Trusts 

 
A constructive trust may be imposed by the court, contrary to the parties intentions, to benefit a party who has been 

wrongfully deprived of their rights.  

 

Third Party Liability 

 

There are four main circumstances, where third parties may be made a constructive trustee.  

1. Trustee de son tort 

2. Knowing receipt 

3. Knowing inducement 

4. Knowing assistance 

 

Trustee de son tort / de facto 

Where you are not a trustee but, behave like one, so the law treats you as one 

[1] Has the person ‘intermeddled’ in the affairs of the trust without authority? 

2) Where a person who is not a trustee, intermeddles in the affairs of the trust without authority Mara, they 

will become a constructive trustee 

a. In Boughman a solicitor who was employed by trustee’s ‘intermeddled’, hence he was treated as 

a trustee and therefore liable as a fiduciary.  

b. Essentially if you act like a trustee then you will be held to be a trustee, it is a voluntary 

assumption of office, followed by conduct which amounts to breach Twig.  

 
Knowing Receipt Barnes v Addy 

Where you wrongfully receive trust property, and you had knowledge that it was trust property  

 

[1] Is there a trust, which has trust property 


