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Expectation damages 

Specific performance where damages are inadequate and injunctions for negative covenants 
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Expectation damages 

Principles 
• At common law, damages for breach of contract are available as a right: the plaintiff only needs to prove 

breach. The right to damages for breach of contract is subject to the rules of remoteness and mitigation. 

• ‘The rule of the common law is, that where a party sustains a loss by reason of a breach of contract, 
he is, so far as money can do it, to be placed in the same situation, with respect to damages, as if 
the contract had been performed’ (Robinson v Harman). 

• Plaintiffs may not profit from common law damages: the plaintiff is only entitled to be put back into the 
position as if the contract had been performed (Teacher v Calder). 

Teacher v Calder — Teacher invested money in Calder’s timber business in exchange for a share of the profits. In breach of contract, 
Calder instead used the money in a second business which was very profitable. Teacher sought to claim the profits made by the second 
business, but the court held that he was only able to recover damages equivalent to the profits he would have earned in the timber 
business, had the capital been used for its proper purpose in accordance with the contract. 

• Damages are not affected by how the contract was breached, whether it is malicious, intentional or 
inadvertent (Butler v Fairclough). 

Measure of damages 
• As above, the aim of compensatory damages for breach of contract is to place the plaintiff into the position 

had the contract been performed (Robinson v Harman; Amann Aviation). 

Difference in value or loss of profit 
• In non-commercial contracts, such as contracts for the sale of goods or services, expectation damages 

cover the difference in value between what was actually supplied and what was expected to be 
supplied had it conformed with the contract (Park v Kenny; Belgrove; Tabcorp). 

Belgrove v Eldridge — ‘In assessing damages in cases which are concerned with the sale of goods the measure, prima facie, to be 
applied where defective goods have been tendered and accepted, is the difference between the value of the goods at the time of 
delivery and the value they would have had if they had conformed to the contract’ (617). 

• In commercial contracts, where parties expect to generate a profit, expectation damages cover the 
plaintiff’s net expected profits (expected profits minus actual profits) and the expenses 
reasonably incurred (Victoria Laundry). 
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Specific performance 

Availability 
• Specific performance refers to a court order directing a party to perform their obligation in accordance with 

a contract. Courts may later use contempt powers to enforce orders of specific performance (Fry). 

• Orders for specific performance are part of the auxiliary jurisdiction of equity, and so are only available 
where common law damages for breach of contract are inadequate (Mayfair Trading v Dreyer). 

Inadequacy of damages 
• Damages are inadequate where there is no ready market substitute available in lieu of the defendant’s 

performance of the contract. 

• This arises where the subject of the contract is unique, or otherwise of special value, or where 
the defendant is insolvent and no personal money judgment will restore the plaintiff to their previous 
position. 

Contracts involving land 
• The common law has traditionally regarded parcels of land as unique. For this reason, common law 

courts generally award specific performance of contracts for the sale of land (Bonner), even in the 
context of commercial land (Pianta v National Finance). 

• Long term leases (Lever v Koffler) and contractual licences (Verrall) are also specifically enforceable. 

Loan Investment Corp v Bonner — LIC entered into a contract for the sale of land with Bonner for consideration of £13,300. The 
contract also provided that LIC would provide a unsecured loan for £11,000 at a rate of 7.5%. 

Court held that the contract would not be specifically enforced. Contracts for the sale of land will be specifically enforced, but 
contracts for a loan of money will not. The contract in this case was predominantly a commercial bargain relating to the loan 
arrangement. Accordingly, an order of specific performance would not be granted (Lord Pierson). 

In dissent, Barwick J argued that the contract was a single (not a composite) contract essentially for the sale of land. His Honour argues 
that it is wrong to conclude that a contract to lend money can never be specifically performed: the assumption that damages are 
an adequate remedy for a failure of a promise to lend money is not of universal application. Therefore, the fact that this contract included 
terms relating to the lending of money should not prevent the court from granting an order for specific performance. If damages are not an 
adequate remedy for part of the contract (the sale of land), then damages cannot be adequate for ‘non-performance of the contract as a 
whole’. 
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Other remedies 

Lord Cairns Act damages 
• Section 38 of the Supreme Court Act 1986 (Vic) provides: 

If the Court has jurisdiction to entertain an application for an injunction or specific performance, it may award damages in 
addition to, or in substitution for, an injunction or specific performance. 

Jurisdiction to award LCA damages 
• Lord Cairns Act damages may be awarded for common law causes of action where common law damages 

are unavailable due to a contract being unenforceable (Wrotham Park). 

• In respect of common law claims, the jurisdiction to award LCA damages will only be satisfied where 
the auxiliary jurisdiction of equity is engaged through the inadequacy of damages. 

• A court’s refusal to grant specific performance or an injunction on discretionary grounds will not bar an 
award of LCA damages (Wentworth). LCA damages may also be awarded even if not sought by the plaintiff 
or defendant (Giller). 

• LCA damages may be awarded in respect of contracts for the sale of land where sufficient acts of part 
performance mean that specific performance is available, but courts choose not to award it (Lavery). 

• If specific relief was possible at the time the action was brought by the plaintiff, but subsequently becomes 
impossible, the jurisdiction of LCA damages remains (Giller; Shelfer). 

• If there is no valid contract, a court had no jurisdiction to award specific relief and therefore no 
jurisdiction to award LCA damages. 

Criteria for LCA damages 
• LCA damages are generally awarded where: (1) the injury to the plaintiff’s legal right is small; (2) the injury is 

capable of being quantified in money; (3) the injury can be compensated by a small money payment; and (4) 
it would be oppressive to the defendant to grant an injunction (Shelfer). 

• However, these guidelines must not be taken to fetter the exercise of discretion by the judge (Spry). 

Measure of LCA damages 
• Damages may be assessed as either loss-based or gain-based. 

• Loss-based damages seek to compensate the plaintiff for the loss that would have been avoided had 
the specific performance or injunction been granted in time (Giller). 
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Tort 

Compensatory damages 

Injunctions 

Other 

Lord Cairns Act damages in lieu of injunction 

Reasonable fee 

Account of profits 

Self help 

Exemplary damages 

Proprietary remedies 
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Compensatory damages 

Classification of torts 
• Torts may be divided into three categories for the purposes of remedies: (1) torts protecting proprietary 

interests in land (trespass and nuisance); (2) torts protecting proprietary interests in goods (trespass, 
conversion and detinue); and (3) torts protecting economic interests (deceit and negligent 
misstatement). 

Compensatory damages 
• Compensatory damages for torts aim to place the victim back into the position they were in before the tort 

was committed. 

• “The sum of money which will put the party who has been injured, or who has suffered, in the 
same position as he would have been in if he had not sustained the wrong” (Livingstone). 

• Unlike in contract, no uniform rule applies for the assessment of damages because torts are diverse. For 
example, for intentional torts, the ‘remoteness’ requirement is reduced. 

Damages for interferences with land 
• Rectification damages are the default measure of damages, placing the plaintiff in the pre-tort’ position. 

Reinstatement damages will generally be awarded unless they are wildly disproportionate to difference in 
value damages (Evans). 

Evans v Balog — Balog’s conduct on a neighbouring property caused the Evans’ house to collapse. An injunction was granted, but 
Balog continued regardless. Evans sought rectification damages; Balog argued that due to rezoning, land was worth more levelled. 

Court held that rectification damages were not only about restoring plaintiffs to the same financial position (see Tabcorp). It was very 
reasonable that the plaintiffs in this case sought rectification: it was a family home with emotional connection. Diminution in value damages 
may have been sufficient in the context of an investment property. 

• Consider the reasonableness of the plaintiff’s desire to reinstate property for a residential dwelling (Evans; 
Westwood) or a commercial property (Pantalone). 

• The deliberateness of the defendant’s breach may also be considered (Evans). 

Pantalone v Alaouie — excavation of a neighbouring property caused the destruction of an investment property leased as a restaurant. 

Court contemplated applying the normal measure of rectification damages, but held that restoration was unreasonable in the context 
of an investment property: there is nothing unique about an investment property, its only value is its capacity to generate rent. Court 
held that diminution in value damages would be appropriate. 
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Injunctions 

Availability 
• At common law, injunctions may be granted to prevent tortious conduct where damages are inadequate 

under the auxiliary jurisdiction of equity (Supreme Court Act, s 37). 

• Damages will generally be inadequate of the wrong is likely to continue or be repeated, or harm will be 
suffered in the future (Irving; Bendall). 

Irving v Emu & Prospect Gravel — Emu & Prospect Gravel committed a trespass on the plaintiff’s land in the past, removing stone and 
gravel from the land. For any action that have taken place in the past, damages is the appropriate remedy. As there is no evidence of any 
intended or threatened future violations, an injunction would not be granted. 

Interference with land 
• For torts protecting proprietary interests in land (such as trespass and nuisance), it is presumed that 

damages are inadequate, such that injunctions are the effective default remedy (National Finance; 
Bendall). 

• It is immaterial that the plaintiff has suffered no distinct loss (Bendall). 

Bendall v Mirvac — In the construction of a building, part of the building apparatus violated the boundary of neighbouring piece of land. 
Bendall’s sought a mandatory injunction to prevent Mirvac from violating its airspace. 

Court held that damages were inadequate, as they would only be nominal, and this would not provide a sufficient disincentive for Mirvac to 
stop the trespass, and it would amount to a de facto licence. Court granted an injunction to prevent the trespass — the Bendall’s could 
then negotiate with Mirvac to release them from the injunction for some consideration. 

Interference with goods 
• Courts are less likely to grant injunctions to prevent tortious interferences with goods (trespass, conversion 

or detinue), as damages are often adequate. 

• Injunctions will not be granted merely because some good is in short supply (Cook v Rogers). 

Cook v Rodgers — Cook bought a car under a hire-purchase arrangement, sought to restraint the defendant (as agent of the true owner 
of the car) from dealing with the vehicle. 

Court held in general, injunctions are not available to prevent the wrongful detention of goods and that damages are the normal remedy. 
The exception to the rule is where goods have a peculiar value, such that damages would not be an adequate remedy. Roper J held that 
‘the existence of market difficulties of an apparently temporary nature does not give rise to jurisdiction in equity’. 
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Unjust enrichment 

Cause of action 
• Following Hill Industries, there is some debate as to whether unjust enrichment is a separate cause of 

action, or just a term to describe instances where on party is required to reverse an enrichment. 

• Unjust enrichment relates to personal restitution: it is an order to pay money. It is not correcting a ‘wrong per 
se’. Unjust enrichment relates to ‘not wrongs’ (Burrows). Unjust enrichment has evolved over time 
through the contributions of academics who grouped together all of the instances (in common law and in 
equity) where not ‘wrong’ had been committed, but where a party had duty to make restitution of something 
(Virgo). 

Elements 
1. Defendant must be enriched in some way, through the transfer of money or goods, or the rendering of 

services. 

2. Defendant’s enrichment must be at the expense of the plaintiff, insofar as the enrichment as come 
from the plaintiff (cf gains made in breach of fiduciary duties). 

3. Enrichment must be based on an unjust factor, such as mistake, duress, undue influence, 
compulsion, total failure of consideration, illegality (David Securities). These unjust factors give rise to a 
duty for the defendant to return the enrichment to the plaintiff. 

4. No defence is available, such as the good faith change of position defence which absolves the 
defendant if they have spent money mistakenly received in good faith, or otherwise limits restitution to the 
extent that the mistakenly paid money remains. 

Unjust enrichment and contract 
• A claim in unjust enrichment generally presupposes the absence of an enforceable contract. 

• Courts only generally allow claims in unjust enrichment where contract are void, rescinded, 
frustrated, unenforceable or terminated for breach. If the contract is valid and enforceable, claimants 
should seek remedies in contract law (Lumbers; cf Roxborough). 

Lumbers — Lumbers contracted with Sons to build a house for consideration; Sons sub-contracted to Builders, who would ultimately 
construct the house. Builders didn’t claim against Sons because Sons successfully sought an order for security of damages. Builders then 
sought to bring a claim of quantum meruit against Lumbers. 

Court held that Builders had no claim in unjust enrichment against Lumbers: sub-contractors must look to payment from the head 
contractor, not the ultimate recipient of the services. Court relied on strong policy arguments for refusing unjust enrichment: the purpose of 
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