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Medical Law and Ethics Notes Week 3: Organ Donation and Assisted 
Reproductive Treatment 

Lecture 
 An express wish to donate organs does not automatically translate into a mandate 

o It’s an expression of intent.  

o Only a mandate with a refusal. Needs to be clear. 

 Consistency in the law: 

o ALRC recommended uniformity. So organs can be moved across state lines more easily. 

o Transplantation and Anatomy Act allows state and territory cooperation. 

o Embryos from SA can’t go interstate without court approval. 

o National Health and Medical Research Council Guidelines must be considered alongside the law. 

o “Tissue”:  an organ, part of the human body or a substance extracted from the human body (other than 

blood). 

 Doesn’t include gametes (egg/sperm) 

 Discussion that harvesting sperm from deceased or nearly deceased men. Fits but 

intention of act would exclude it. 

o Designated Officer: responsible for coordinating organ donation and retrieval.  

 In SA it is a doctor, appointed by Minister of Health. 

o Child: Under 18 years of age. 

 General consent under the age of 16. 

 Organ transfer 18 across all jurisdiction. 

 Living donation: 

o Healthy person altruistically donates their tissue. 

o Can be anonymous. Social or biological relationship (known or directed donation) 

o Balance between the interests of the donor and recipient 

 Two parties are separated to ensure consent is freely and voluntarily given 

o Main concern is that donor is going through potentially harmful treatment to benefit someone else. 

 Violation of core principles of medical treatment: do no harm 

 Interplay between the guidelines and law particularly important 

 Give additional direction. 

 Counselling processes; ethically appropriate consent. 

o Supposed to be done contemporaneously 

 To prevent people from changing their minds. 

 Regenerative Tissue: Adults 

o Guidelines: Need to consider the nature of the relationship between the donor and recipient, un-coerced 

decision, support the donor, and carefully balance the risks of donation. 

o May consent, in writing to the removal of specified regenerative tissue…for transplantation into the body 

of another or for other therapeutic, medical or scientific purposes 

 Consent must not  be signed in the presence of any family members (removes coercion, support 

from family members) 

 Transplantation and Anatomy Act 1983 (SA) s9 

 Regenerative Tissue: Children 

o Ethically complex: balance between vulnerable child and looking after the interests of the ill person. 

 Respect for the emerging autonomy of the child. Capacity to understand what they are being 

asked to consider.  
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o Donation is limited to regenerative tissue 

o The risks to the donor child are minimal 

 Consider having a healthy family. 

o There must be an intimate or ongoing relationships between the donor child and the recipient; and 

 (In SA, broader interpretation of intimacy). 

o The donation is a last resort  

o No other available donors and transplant has proven efficacy (high chance of success, not a last ditch hope 

for the best) 

 NHMRC, Organ and Tissue Donation by Living Donors: Guidelines for Ethical practice for Health 

Professionals (2007) 

o Consent must be in writing 

o Must be certified as valid by a specially constituted committee (in SA) 

o Child must understand the nature and effect of the removal of the tissue 

o The child must consent to the removal of the tissue 

o South Australia is the only state that does not limit potential recipients (intimate relationship 

requirement) 

 Non-regenerative tissue: Adults 

o Essential that the donor is fully aware of the nature and effect of the procedure 

o Guidelines provide specific clinical guidance regarding counselling 

o Legislation is the same as for regenerative tissue with the additional requirement that 24 hours must lapse 

between the signing of the certificate and the donation. 

 Change of mind permitted up until retrieval of organ 

 Focus is on protecting donor. 

 Non-regenerative tissue: Children 

o Ethically questionable based on the Guidelines 

 Define ethical donation as ‘regenerative’ – so unethical by implication. 

o South Australian, Victoria and Western Australia specifically prohibit it 

o Other States silent on it 

 Would have to get a court order – very unlikely.   

o ACT permits donation under limited circumstances 

 Guidelines silent on non-competent adult. 

 Deceased donation: 

o Four step process: 

1. Death is determined 

 Death (Definition)Act 1983 (SA): 

o Either irreversible cessation of all function of the brain or irreversible cessation of 

circulation of blood 

2. Appropriate procedures are carried out for provision of information and seeking of consent 

3. Suitability for organ and tissue donation is determined; and 

4. The designated officer gives authorisation 

o Legislative process: 

 Approach the family 

 Ascertain whether the deceased had either expressed a wish for, or consented to, removal of 

tissue for these purposes 

 Removal cannot proceed if there is evidence that the deceased objected to donation 

 Evidence on the AODR. 
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 All of the Acts refer to ‘reasonable’ steps to ascertain the wishes of the deceased: 2005 

introduction of the AODR 

 Xenotransplantation: using animal tissue for humans 

o Just because we’re closer to being able to do it – should we do it? 

 Baby Fae: 

o Doctor may have had a human heart available but declined – instead wanted to further research by using 

baboon heart. 

o Only recorded attempt at such a procedure – too controversial 

 No guidelines, too experimental, might not have been in best interests (would have died with 

certainty, this gave a chance), all done behind closed doors (no public voice – incredibly important 

to be a public voice and these are community decisions: informs how to treat fellow humans), 

animal rights 

 Take away: must be approached with caution and care 

 Utilitarian: argues that animals have an equal place alongside humans. 

 

 Regulation of assisted reproductive treatment (ART): 

o Unborn child has no rights until born and can take independent breath. 

o Key question: 

 Issue of anonymous sperm donations. 

 Hereditary diseases. 

 No longer anonymous donations. 

o IVF: 

 First parents not told that if successful, they would in fact be the first. 

o The Rep Tech Act: 

 Drilled into the how, not the ethics. 

o Core principles: 

 Welfare of child is paramount 

 Pre-implantation Genetic Diagnosis (PGD): 

o Makes sure the embryo isn’t carrying a particular genetic defect. 

o In some circumstances you can screen for sex due to sex related defects. 

 Three parent families: 

o Mitochondrial disease. 

o Extract unhealthy egg from woman, donor’s DNA removed, inserted healthy DNA of partner, and fertilized 

with male’s sperm 

o Ethical questions: 

 Right to parenthood? 

 Access ART for social reasons? 

 Access only for couples to create a family? 

 How is welfare of a yet to be born child assessed? 

 Does infertility treatment lead to further infertility 

 Passing on those genes. 

 Are we creating infertile people? 

 Posthumous harvesting of sperm without prior consent? 

 Savior siblings (not allowed) 

 Surrogacy for social reasons (can’t be paid here) 

 Fertility preservation (freezing eggs) and Same sex surrogacy (male) 
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Readings 

Textbook: Chapter 9 – Organ Donation 
 NHMRC Living Donation: 

o Principles of ethical living donation: 

 Must be altruistic, decision must be free and voluntary, both donors and recipients must be fully 

informed, everyone involved in the decision making process must be treated with respect and 

care, cultural issues must be considered in planning programs and working with families 

 NHMRC Donation after Death: 

o Ethical principles: 

 Organs and tissues only removed once the person is dead; donation is intended to benefit others 

– no reward or acknowledgement by those benefitted is expected; a person’s wishes about 

donation are respected; families are given time to consider and discuss their views (donation will 

not go ahead if a close family member objects); the person donating is always treated with respect 

and dignity. 

 Living donation: 

o Donation of non-essential organs such as a kidney, part of the liver or bone marrow during the life of the 

donor. 

o Importance of regenerative and non-regenerative tissues. Kidneys will never be replaced or grow back, 

whereas blood and bone marrow (or partially, liver), will. 

o Question of degree of autonomy of the decision to donate: 

 Usually direct donation: where the donor knows the identity of the recipient (family). 

 Where donor is a child or of impaired capacity. 

 Deceased donation: 

o Where a person’s organs are taken after their death. 

o The way in which a person dies is legally and ethically relevant 

o Criteria of death: 

 Irreversible cessation of cardiac and respiratory function. 

 Life support is first withdrawn and the patient is monitored – once heart sounds and 

respiration have ceased for a certain period of time, the patient is pronounced dead. 

 Brain death: irreversible cessation of neurological function. 

 Tests are conducted to determine that brain activity has indeed ceased, but the person’s 

respiration and cardiac function are maintained by life support until the final 

determination is made, and only then withdrawn. 

o Organs begin to deteriorate as soon as they cease to be perfused. 

 Donation after brain death has a higher chance of yielding transplantable organs. 

 Donation after cardiac death carries the risk that the organs have been damaged due to 

prolonged warm ischemia time (inadequate blood supply), making them unsuitable for 

transplant. 

 Raises issues where organs must be kept in the best possible condition while ensuring that the 

donor is actually dead. 

 Also consider the distress and suffering caused to families. 

Living donors 

 Living donation of regenerative tissue by children is legally permissible but there are very specific conditions under 

which this can occur. 

o The driving imperative is the protection of the child. 



31 
 

o The parent of a child can consent in writing to the removal of regenerative tissue from the body of the 

child and the nature and effect of the procedure must be clearly explained to the child. 

 In SA, a committee must certify the consent and approve the donation. There is no limitation on 

recipient – the legislation refers only to transplantation into the body of ‘another person’: 

Transplantation and Anatomy Act 1983 (SA) s 13. 

 NHMRC Guidelines become relevant when scrutiny by committee begins. They outline 

the relevant principles to guide health professionals in this complex area and they must 

be considered in conjunction with the law. 

 Guidelines should be followed except where there is actual conflict between them and 

the legislation, in which case the legislation overrides. 

o Where the guidelines apply a higher standard of ethical practice than the 

legislation, which can be attained while still complying with the specific 

requirements of the law, the guidelines should be followed. 

 It is important to involve the child in the decision making process. 

 Guidelines provide an ethical decision making framework which includes the following 

expectations: 

o Risks and discomfort are minimal, the tissue is regenerative, there is a last resort 

and there are no other alternative donors, the transplant must be of proven 

efficacy (not a last ditch hope) and great benefit, there is an independent 

judgment that the donation is in the recipient’s best interests and the child and 

parents/guardians agree or assent. 

o If this is the case then the guidelines and legislation are complied with and the 

donation will be legally acceptable. The ethical perspective sets out 

considerations such as counselling and the impact of any degree of coercion. 

 It is important to have additional safeguards in place when considering children as donors since 

parents will usually have some conflict of interest in these circumstances (their own life, other 

children, etc). 

 Intended to ensure that the vulnerable position of the child is not exploited, as well as to 

ensure that on balance, there is no harm to the child from the donation. 

 If the relationship between potential donor and recipient is a close and emotionally positive one, it is more likely 

that donation will be in the child donor’s best interests overall. 

o Discussion with an independent and impartial party to whom concerns may be voiced, and thoughts about 

what the donor wants to do broached, in a non-coercive, less emotionally fraught context may be 

beneficial. 

o Less likely to experience negative consequences if it is a decision that the donor has genuinely made, 

rather one that they have been pressured into making. 

 There is an absolute prohibition on donation of non-regenerative tissue by children, although procurement of 

organs from anencephalic children (no forebrain or cerebellum will develop) has been dealt with as a question of 

deceased donation which challenges the legal definition of death: In re TACP (Baby Theresa). 

o Baby born with the above condition, carried to term for organ donation, breathing independently – did 

not meet either the brain or circulatory death criteria, hospital then refused to proceed with original plan. 

o Question whether it is acceptable to procure organs from anencephalic infants in order to save the lives 

of other babies and young children, for who suitable organs are in very short supply. 

 Utilitarian: if the baby is not conscious and will shortly die, then it is not harmed by having its 

organs donated, and this could produce a significant benefit to others. 
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 Deontological: treats infants as mere means to the end of organ procurement. The reason 

for putting such an infant on a respirator is not to try and save them but to keep their 

organs in a transplantable condition/maximise transplant potential. 

 Procedures performed or the purposes of organ procurement must not be started until after the patient’s death: 

Dead Donor Rule (DDR). 

o Difference in death (brain v cardiovascular) matters because of this rule – if brain dead, it does not violate 

the DDR to provide artificial ventilation until organ procurement. If a person is not brain dead, then 

procedures for organ procurement cannot occur until cardiorespiratory function has irreversibly ceased, 

requiring a waiting period to ensure breathing or heartbeat will not restart spontaneously – which affects 

the potential viability of the organs due to warm ischemia time. 

 Unlawful to remove non-regenerative tissue from the body of a living child for transplant purposes in SA 

(Transplant and Anatomy Act 1983 (SA) s 12(a). 

 Focus is on what is in the interest of the donor. The interests of the recipient are irrelevant, although, the 

continued life or health of the recipient may be a relevant consideration when determining the best interests of 

the donor: Northern Sydney and Central Coast Area Health Service v CT. 

o Need to consider the potential risk to the donor alongside the potential benefit to the recipient. Although 

respect for autonomy would generally support the presumption that we ought to acquiesce in a person’s 

wish to donate, on the grounds that the potential donor is the best authority on what is in their overall 

best interests, this is not always the case – emotional ties may cloud judgment and they may not properly 

balance the risk and benefits. 

 Doctors must therefore consider these questions before deciding to continue with a transplant 

and the interests of the donor must be protected. 

Deceased donors 

 Next of kin hierarchy: Spouses or domestic partners before family. 

o The expected legal process is that the designated officer must approach the family and determine whether 

or not the potential donor had expressed their view with respect to organ donation. If there is any 

evidence that they had explicitly refused consent, then donation should not proceed. Then consider the 

Australian Organ Donation Register (AODR). However, despite the deceased’s intention (expressed on the 

AODR or otherwise), the family and senior next of kin must still be consulted and authorisation may still 

be refused. 

 Although the law provides authority to proceed in circumstances where there is a clear indication of the deceased 

donor’s preference (registration on the AODR), this is generally insufficient in practice. 

o The NHMRC Guidelines are a significant public policy document and have unambiguously adopted the 

position that where the donation is causing significant distress to close family members, the process of 

donation should be abandoned, despite previous consent of the deceased. 

o Legal perspective is clear: proceed with great caution and there must be respect for the wishes of the 

family. 

 The family’s objection is decisive. A failure to respect the autonomy of the deceased person and 

to act against the interests they had while they were still alive. 

 Justified by saying the AODR gives consent – permission, not a directive; person may have 

changed their mind between signing up and dying; may not have consented to some 

forms of donation had they considered them. 

o By excluding the family from the decision making process, and acting solely on the information provided 

by the deceased, this would appear to be ethically acceptable and respect the autonomy of the deceased 

and promote the interests they had prior to death. 
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 It may also relieve families of the burden associated with making an agonizing choice at a difficult 

time. 

 Provide a great benefit to others by making more organs available. 

 Dead interests, living needs: 

o Argument that a person’s post-mortem wishes do not carry so much weight that they could justify 

foregoing the significant benefit to the potential recipients of their organs. 

o Harris: interests beyond death have relatively weak justificatory force; the frustration or fulfilment of our 

wishes may contribute to the ‘success or failure of my life as a whole and whether it has achieved the 

meaning with which I had hoped to endow it, but they cannot make a difference to my welfare, since I no 

longer exist to have any welfare’. 

 As such, while there is some reason to respect a deceased person’s wishes regarding organ 

donation, neither these wishes or those of their family are sufficient to outweigh our duty of 

beneficence towards those who could benefit from the deceased person’s organs. 

 There is no obligation to provide medical treatment that is not necessary and all medical intervention must be 

provided in the best interests of the patient: 

o In the absence of any evidence of an objection to organ donation, a hospital is authorised to proceed with 

organ retrieval without input from the senior available next of kin if all reasonable steps have been taken 

to find them: s 21. 

 However it is ill advised to proceed without such input, especially given the fact that further 

medical intervention would be motivated by a wish to procure viable organs as opposed to looking 

after the patient’s best interests. 

 Consent to donate does not mean consent to any and all procedures that are performed in order to facilitate the 

donation. 

 To place a caveat on donation that limits potential recipients based on a personal characteristic is inconsistent 

with the NHMRC Guidelines and cannot be supported. 

o Preferences justifiably overridden or disregarded in order to secure a social good – equity in distribution 

of, and access to, transplant organs. 

 Either you donate in the knowledge that the organs may go to anyone deemed suitable, or they 

can decline to donate. 

o Further argument that more organs may be donated if people were allowed to place restrictions on who 

receives them. 
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What Constitutes Adequate Public Consultation? Xenotransplantation Proceeds in Australia. 
 This brief article questions what constitutes adequate public consultation, and suggests that consensus 

conferences or citizen juries should be explored as a mechanism for meaningful public engagement for future 

public consultation exercises in Australia. 

 Involves three potential forms of transplantation: animal cell therapies, animal external therapies 

(xenoperfusion), and animal organ transplants. 

o Animal organ xenotransplants could reduce the discrepancies between organ need and supply currently 

faced in human-to human transplantation. 

o Cellular xenotransplantation promises to reverse or partially reverse the debilitating symptoms of 

neurodegenerative disorders such as Parkinson’s and Huntington’s disease while xenoperfusion, involving 

the perfusion of the patient’s blood through an external device containing living animal materials, could 

provide a patient with more time while waiting for a human organ. 

 Xenotransplantation is also a social and ethical issue that poses serious questions on, for example, the appropriate 

use of animal bodies, the allocation of scarce health resources, animal welfare, the possibility of cross-species viral 

transfer (zoonosis), how risk and its potentiality should be understood and assessed, human rights, and issues of 

informed consent. 

 In Australia, the regulation of xenotransplantation lies with the National Health and Medical Research Council 

(NHMRC). 

o In cases of technoscientific change, it is vital to capture and respect public opinion on contentious 

scientific issues in regulatory decision-making. 

o The role of public consultation is to provide a perception of scientific credibility and legitimacy by gaining 

informed consent from the wider community. 

 Therefore, the public consultations on xenotransplantation in Australia were an exercise in science 

communication rather than public consultation. Sociologists have labelled this the deficit model, as the public are 

perceived to lack an appreciation and understanding of science, and it is considered that their reception and 

support of scientific innovation will and should increase via an educative process. 

o In public consultation, we need to move away from an imposed, standardised and top-down model of 

privileging scientific knowledge over all other forms of knowledge and towards consultation that 

genuinely includes and engages the public, and values their input on an equal status with the scientific 

point of view. 
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Retrospective on the Future: Brain Death and Evolving Legal Regimes for Tissue Replacement Technology 

by Derek J. Jones 
 Author argues that even with benefits of the new standard of death (brain death), this standard raises ‘second 

generational questions’ for law, medicine and bioethics. 

 Brain death relied on by hospitals, neurologists and transplant specialists for the determination and timing of 

death. Legislation now uses it too. 

Brain death: humankind and its machines 

 Origins: 

o Irreversible heart-lung cessation the traditional standard of death. 

o Mechanical respirators used to treat disabling or paralytic forms of respiratory failure like polio. 

o Question emerged: what were doctors to do when artificial respiration and mechanical life support 

seemed to be the true source of life in a severely brain damaged individual who had been resuscitated. 

 When has death occurred in patients on whom modern methods of resuscitation have been used? 

 Limits and consequences: 

o Removes legal uncertainty, helps specify rights and duties and facilitates modern transplant therapy. 

 Legal clarity aids individuals, families, the courts and medical professionals, who may now make 

difficult decisions about comatose patients on the basis of a medico-legal standard more 

consonant with the realities of our times 

o Limitations of the standard have meant that legal uncertainty continues in some life-death cases for 

minors, for some coma patients and even for some brain-dead "cadaver-patients." For example, the 

continuing lack of certainty in applying the brain death criteria to young children47 tends to breed legal 

conflict over whether some mechanically-sustained children are brain dead. 

 Nor has a whole brain death standard removed burdensome legal and moral uncertainty about 

whether to terminate life support for comatose patients who retain lower brain activity, but who 

may lie indefinitely in a persistent vegetative state (PVS) with no medical likelihood of recovery. 

o Finally, brain death criteria have helped to create a new class of mechanically sustained dead patients, 

who would seem to require new ethical and legal rules for when they are pregnant, when they are 

considered for gamete donation, when they are used in non-consensual medical research and when they 

become the object of dispute between hospitals and families unwilling to consent to donation of the 

patients' organs. 

A broadened perspective on brain death and tissue transfer regimes: three waves of legal reform 

 The Anatomy Age: 

o First, the initiation came from the medical community whose needs and practices were seen as being 

impeded by existing law. 

o Secondly, local and international incidents helped dramatize the need for a public solution. The mid-19th 

century medical literature reported black market shipments of cadavers between Canada and the United 

States and between countries of the British Isles.' So-called "grave robbing" incidents in Canada65 and the 

United States66 drew local attention to the problem 

 The transplant age: 

o The technical ability of medical professionals to transfuse blood cells, transplant tissues and implant whole 

organs generated a second wave of legal reform in Canada beginning in the 1950s 

 The biotechnology age: 

o Advances in cell fusion, cell culture and genetic engineering technologies in the last 20 years have begun 

to prompt a third wave of legal reform aimed at accommodating the advent of biotechnology. 
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o If reform analysts tend to agree on the need for consent90 to protect a patient's bodily integrity, 

autonomy and dignity in this context, they tend to disagree over whether express9' or implied92 consent 

standards should govern. 

Conclusion: 

 First, the merits of particular reforms shall depend on an ability to define, articulate and rank the public principles 

and values that shall guide reform. Secondly, public deliberations shall prove more effective if they are cultivated 

through a process that consciously attempts to identify the conflicts, ambiguities, language and cultural 

underpinnings of reform options. Such a process has facilitated multidisciplinary and transcultural understanding 

in the brain death reforms in North America. Indeed, the process has helped to structure problemsolving and 

consensus-building models relied on today for addressing other pressing bioethical issues before society. Finally, 

future reforms promise more success if they unfold with a sensitivity to the role of the law in establishing new 

medico-legal norms - its strengths and limits; its hand in clarifying and allocating rights and duties; its ability to 

regulate, facilitate or impede the healing arts. 

 

  


