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Acting Beyond the Scope of a Power 
o Administrative Decisions (Judicial Review) Act 1977 (Cth): 

 5(1)(b) that procedures that were required by law to be observed in connection with the 

making of the decision were not observed; 

 5(1)(c) that the person who purported to make the decision did not have jurisdiction to make 

the decision; 

 5(1)(d) that the decision was not authorised by the enactment in pursuance of which it was 

purported to be made; 

o Four primary grounds of judicial review underpin this: 

 Improper or impermissible delegation; 5(1)(c) or (d) 

 Procedural error; 5(1)(b) 

 Preconditions to the exercise of the power 5(1)(c) 

 Jurisdictional facts 

 Subjective opinions or beliefs:  

 Misconceiving the scope of the power: 5(1)(d) 

 

o Improper or impermissible delegation:  

 The person who makes the decision should be the person on whom the statute confers the 

power: Racecourse ProcCo-operative Sugar Association v AG. 

 May not delegate it unless there has been express authorisation, or an implied 

authority to do so. 

 When an individual who does not have decision-making authority purports to make a decision, 

that person is acting beyond the scope of the power.  

 Distinguish between delegates and agents: 

 Delegate is a person to whom the principal has formally delegated power under an 

express statutory power to delegate: AB Oxford Cold Storage 

o A decision by the delegate is considered the decision of the delegate, not of 

the principal. 

o Must ensure they are exercising their own discretion and not being dictated 

to by the principal, although policy can be used to ensure consistent decision 

making by delegates. 

 Agents exercise power on behalf of the principal. 

o Decision is still considered that of the principal and the agent is subject to the 

discretion of the principal: O’Reilly. 

o No express statutory authority is needed in order to create an agency 

arrangement. 

 The question of whether it is permissible for an agent to exercise the 

power of the principal is a question of statutory construction in each 

case. 

 Courts and legislators have developed a series of principles that permit delegation of decision 

making powers in certain circumstances: 

 Legislation may expressly provide for the delegation of certain powers. 

 It may be permissible for statutory powers to be exercised by an agent in 

circumstances of ‘practical administrative necessity’: O’Reilly 

o Practical administrative necessity is most likely to exist when a statutory 

power must be exercised frequently – in thousands or even millions of cases. 

o Courts are less likely to hold it exists in relation to high-level policy decisions: 

Tickner v Chapman and decisions that have an adverse effect of individual 

rights: O’Reilly 
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o Procedural error: 

 Review on the grounds that: 

 That procedures that were required by law to be observed in connection with the 

making of the decision were not observed. 

 If parliament intended a particular set of procedures to be followed, a failure to follow 

the procedures may invalidate a decision. 

 Three step process to determine if there has been procedural error: Project Blue Sky 

 1. If there a procedural requirement in the legislation? 

 2. Has the decision maker failed to comply with this requirement? 

 3. Does a failure to comply with the statute invalidate the decision? 

o Look to parliament’s intention. 

o Essential obligations? 

 Not every failure to comply with a statutory procedure will render the ultimate decision invalid 

– must apply the Project Blue Sky test: 

 Whether it is depends upon whether there can be discerned a legislative purpose to 

invalidate any act that fails to comply with the condition. 

 Factors to consider: 

o Have reference to the language of the statute, its subject matter and objects, 

and the consequences for the parties of holding void every act done in breach 

of the condition. 

o When a legislative provision directs that a power or function be carried out in 

accordance with matters of policy, ordinarily the better conclusion is that the 

direction goes to the administration of a power or function rather than its 

validity. 

 The nature of the obligations and the potential for public 

inconvenience led the High Court to conclude that it was not a 

purpose of the legislation that any act done in breach of the section 

be invalid. 

 When a legislative provision directs that a power or function be carried out in 

accordance with matters of policy, ordinarily the better conclusion is that the 

direction goes to the administration of a power or function rather than its validity.”  

 Procedural requirement in Tickner v Chapman: 

 The notice stated that a claim was occurring ‘in the vicinity Goolwa and Hindmarsh 

Island in South Australia. 

 Federal Court held that this description was not specific enough to satisfy the requisite 

section of the legislation. 

o Held: the policy of the section requires that members of the public should 

have an effective opportunity to make a contribution to the decision making 

process. If an application for protection could be quite general about the area 

for which protection was sought it might well be difficult for interested 

persons to know what was in issue. 

 Chief Justice Black considered that it ‘requires members of the public 

should have an effective opportunity to make a contribution to the 

decision making process.’-if description of area affected too general 

might be difficult for people to know what was in issue. 

 Notice and its contents important because members of public 

have an opportunity to contribute to the process and 

shouldn’t disregarded lightly 

o This error was sufficient to invalidate the decision. 
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o Preconditions to the exercise of the power: 

 The following grounds of review (jurisdictional facts and subjective opinions) consider that the 

person who purported to make the decision did not have the jurisdiction to make the decision. 

 A person will not have the jurisdiction to make a decision if the existence of a 

jurisdictional fact or subjective opinion was required to make that decision and it was 

not present. 

o Jurisdictional facts are facts that must exist in order for the decision maker to 

have power to act. 

o Subjective opinion provisions provide that a decision must not be made 

unless the decision maker has reached a particular state of mind. 

 Jurisdictional facts: 

 Enfield: a jurisdictional fact is a fact that must objectively exist in order for the decision 

maker to exercise a power lawfully. 

 Anvil Hill Project Watch Association: the existence of a jurisdictional fact is frequently 

signaled by the use of expressions such as ‘where x exists’ or ‘when x exists’ or ‘if x 

exists’. Then a person is empowered or obliged to act or refrain from action. 

 Timbarra Protection Coalition v Ross Mining: 

o In determining that an environmental impact statement was required by the 

statute as a precondition to the exercise of the power, the court recognised 

the value of such a statement to the ultimate quality of the decision-making 

process. The statement would ensure that detailed information is before the 

primary decision makers in a systemic and ordered way. 

 Court held that the purpose of the species impact statement in the 

legislative scheme strongly suggests the occasion for its creation is a 

jurisdictional fact. 

 Plaintiff M106/2011 v Minister for Immigration and Citizenship:  

o What is important in this High Court decision is the characterization of the 

Minister’s power to issue a declaration as being conditional upon the 

jurisdictional facts. This means that both an objective fact, and an opinion or 

state or mind can be a jurisdictional fact. 

 Subjective opinions or beliefs: 

 ‘if the decision maker is satisfied’, ‘if the decision maker has reasonable cause to 

believe’, ‘if the decision maker believes, on reasonable grounds’, or ‘if, in the decision 

maker’s opinion’. 

 The opinion can be a jurisdictional fact: 

o EG if the Minister believes there is a state of serious civil unrest, the Minister 

may make a declaration of emergency. 

 The Minister’s belief that there is a state of serious civil unrest is a 

jurisdictional fact – it is not whether a state of serious civil unrest 

objectively exists, but the belief. 

 To make out this ground, it is necessary to establish first that a statutory power is 

conditioned upon the decision maker attaining a particular state of mind; and that 

secondly, the decision maker has failed to reach the required state of mind. 

o The state of mind must be based on a correct understanding of the relevant 

law and the opinion reached must be reasonable, logical and rational. 

(Unreasonableness is a separate ground). 

o If not, the opinion required by the legislation does not exist and the decision 

maker will not have the jurisdiction to make the decision. 

 Must not only get the law right, but the opinion must not be arbitrary, capricious or 

irrational: R v Connell. 
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o Not every lapse of logic will give rise to a reviewable error. 

o If reasonable minds might disagree on the matter, then the courts should not 

find that the subjective opinion clause has been breached: SZMDS. 

 SZMDS: 

o HELD: In a proceeding to review the tribunal’s decision, the court held that 

the tribunal had not been unreasonable, irrational or illogical in coming to the 

conclusion that the applicant was not a homosexual man and hence not in 

fear of persecution. Therefore, they held that there was no issue with the 

subjective opinion reached by the tribunal (namely that the applicant was not 

a homosexual man and hence not in fear of persecution) and as there was no 

error of law, there was no ground of review in this respect. 

 

o Misconceiving the scope of the power: 

 Occurs when a decision maker purports to make a decision that they do not have the power 

to make. Exceeds decision making authority. 

 Can be argued under either s 5(1)(d) which provides for judicial review if the decision 

was not authorised by the enactment in pursuance of which it was purported to be 

made, or s 5(1)(f) which provides for review of error of law. 

 The words used to confer the power to the decision maker are a critical element in establishing 

the scope of the power: Swan Hill Corporation v Bradbury 

 Swan Hill: the power to regulate and restrain the erection of buildings did not give the 

decision maker power to prohibit the erection of buildings altogether. 

 

Improper Exercise of Power 
o AD(JR) s 5(1)(e) that the making of the decision was an improper exercise of the power conferred by 

the enactment in pursuance of which it was purported to be made; 

 Taking into account Irrelevant Considerations (AD(JR) s 5(1)(e), 2(a)) 

 Failing to Take into Account Relevant Matters (AD(JR) s 5(1)(e), 2(b)) 

 Improper purpose (AD(JR) s 5(1)(e), 2(c)) 

 Bad faith (AD(JR) s 5(1)(e), 2(d)) 

 Acting under dictation (AD(JR) s 5(1)(e), 2(e)) 

 Inflexible application of policy (AD(JR) s 5(1)(e), 2(f)) 

o Relevant and irrelevant matters: 

 When considering whether either of these grounds of review are made out, the issue is 

whether or not the decision maker considered the matter in question. 

 Matters that the decision maker must take into account are ‘relevant’ considerations. 

o That it has not been considered at all, not that sufficient weight has been 

given. 

 Matters that the decision maker must not take into account are ‘irrelevant’ 

considerations. 

o When arguing that an irrelevant matter has been taken into account, an 

applicant is arguing that the matter should not have been considered at all, 

not that too much weight has been placed upon it. 

 Minister for Aboriginal Affairs v Peko-Wallsend: 

o In the absence of any statutory indication of the weight to be given to various 

considerations, it is generally for the decision maker and not the court to 

determine the appropriate weight to be given to the matters which are 

required to be taken into account in exercising the statutory power. 

o If arguing that not enough or too much weight has been placed on a 

consideration, unreasonableness is the proper ground to rely on. 


