
LLB 170 CONTRACTS NOTES 
 

WEEK ONE: EXPRESS TERMS 
 

The terms of a contract govern the relationship between contracting parties and determine their rights and obligations and it is thus important to work them out. 
Given their importance, disputes over terms often arise. 
Three principle steps are involved in resolving such disputes: 

1. First, the court must identify the terms of the contract expressly agreed by the parties 
2. Secondly, the court must construe the terms of the contract to determine their meaning and legal effect. This process of construction determines the nature 

and scope of the obligations imposed by the terms and also whether or not any terms which purport to limit or exclude a party’s liability under the contract 
are effective. 

3. Thirdly, if the express terms of the contract, properly construed, prove silent on the issue in dispute, the court will consider whether that silence is intentional 
or whether there is a gap in the terms into which the court may imply a term dealing with the issue in dispute.  

 
In construing a written contract and identifying its terms, the extrinsic evidence available to assist in the task will be limited by the requirements of a rule of evidence 
known as the parol evidence rule. 
 
The OBJECTIVE APPROACH: 
 
In identifying the terms of the contract and in construing those terms the stated aim of the courts is to give effect to the ‘presumed intentions’ of the parties. However, 
in this context courts do not refer to the private or subjective intentions of the parties. Rather, the modern law of contract favours an objective approach-what a 
reasonable person in the position of the parties would have expected. 
Adopting an objective approach means that both parties can rely on a reasonable interpretation of their contract, rather than risking the contract being set aside on 
grounds of a lack of subjective consensus between them.  
The objective approach seems to disregard what the parties themselves actually thought they were consenting to or promising.  
 
Identifying the Express Terms (Pg 227 text) 
 
The terms of a contract are fundamental to determining what the parties have agreed to do by way of performance of their contract. Primarily, the terms of a contract 
will be express, that is they will have been expressly agreed between the parties. 
Express terms may be: 

1. Found in statements made during negotiations 
2. Incorporated: 

• By signing a written document 


