
Module Two 

Topic: Manslaughter 

Chapters 3 & 4  

 

Voluntary Manslaughter 

 

Manslaughter is another type of offence that may apply when a person unlawfully kills 

another. There must be some act or omission that caused the death of the deceased. The 

major difference between manslaughter and murder resides in the necessary fault (mental) 

elements.  

 

o Voluntary manslaughter will apply where the accused has a necessary fault element 

sufficient to for murder, but is entitled to a lesser conviction based on the 

circumstances of the killing  

o 1. Where the killing was provoked  

o 2. Where the accused was under a substantial impairment due to an abnormality of 

the mind  

o 3. Where the killing was because of excessive self defence 

o Manslaughter is not defined within the Crimes Act 1900 instead it states in Section 

18 after giving the definition of murder “ every other punishable homicide shall be 

taken to be manslaughter” 

o On a trial for murder the jury should only be asked whether they find the accused 

guilty or not guilty of manslaughter after finding the accused not guilty on murder-  R 

v Schneidas  

o Below are the partial defences to murder that will allow an accused to be convicted 

of manslaughter rather than murder  

Provocation  

o Provocation is set out in s 23 of the Crimes Act but remains largely on common law 

precedents  

o When an emotional reaction results in a person losing their self-control their actions 

are not entirely free  

o There is a two part test  

o 1. The act must have resulted from a ‘loss of self control on the part of the accused 

which was induced by any conduct of the victim” e.g insulting words or gestures 

towards the accused, must includes words to the effect of “ just saw red, couldn’t 

help myself, just exploded” or evidence that the attack was “ frenzied”  

o 2. The “ conduct of the victim must have been such that it could have induced an 

ordinary person in the position of the accused to have so far loss self control as to 

form an intent to kill, or to inflict GBH on the victim”  



o The test holds that not an ordinary person would have killed the victim, but that a 

reasonable person would have formed the intent to kill the victim or to cause GBH  

o The words or conduct do not have to occur immediately before the response of the 

accused  

o There must be a casual connection between the conduct of the victim and the loss of 

self-control by the accused (1. That the conduct was extremely hurtful due to the 

age, sex, ethnicity, personal attributes/relationship of the accused, 2. The words or 

conduct in question taken as a whole and 3. The relationship between the accused 

and the deceased)  

o R v Chhay: The appellant was convicted of the murder of her husband following a 

long term history of domestic violence. Provocation in some act or series of acts 

which done by the dead man to the accused which would cause in any reasonable 

person a sudden and temporary loss of self-control, rendering the accused not the 

master of his mind. Essential that at the time of the killing there was a sudden and 

temporary loss of self control by the alleged provocation. Emotions such as hatred, 

fear or desire for revenge are not sufficient for a loss of self-control. No requirement 

that the killing immediately follows provocative conduct, can occur after a lengthy 

period of abuse and without a necessary trigger...appeal allowed 

o Ordinary person test: Green v R: Gay case where victim forced himself upon 

accused. The notion of the ordinary person is placed ‘in the position of the accused’ 

The content and extent of the provocative conduct must be assessed from the 

viewpoint of the particular accused. Application of s23, the trust which the appellant 

had placed in the deceased, consumption of a considerable amount of alcohol, the 

appellants response to the initial homosexual advance, appellants sensitivity due to 

his fathers sexual abuse, tended to make it more likely that the advances severely 

provoked the appellant, had an ordinary person been provoked to the same extent 

the person could have formed an intention to kill or cause GBH upon the 

victim....decided that there was a judicial error in not allowing this evidence but the 

appeal was dismissed as no reasonable jury could conclude that a reasonable person 

faced with the conduct of the deceased would have been provoked to an extent for 

the necessary intent  

o Objective test in two parts: 1. Assessing the gravity of the conduct alleged to have 

provoked the accused. 2. Determining whether provocation of that gravity could 

have induced an ordinary person in the accused’s position to so far have lost control 

as to form an intention to kill or cause GBH:  R v Mankotia: Indian marriage case, 

refused to continue relationship, fury and stabbed her. The ordinary person standard 

should incorporate the general characteristics of an ordinary person of the same 

age, race, culture and background of the accused.  

o Words alone cannot constitute provocation: R v Kumar: refusal to continue 

relationship, she moved states, said insulting remarks about his family in religiously 

offensive ways, he got an iron bar and a knife and killed her. Fell far below the 



minimum limits of the range of powers of self-control which must be attributed to 

the normal person. He became frusturated by her refusal to admit him to her unit,  

no reasonable jury would convict failed to satisfy beyond reasonable doubt that the 

killing was unprovoked in the relevant sense by the words attributed to the 

deceased inside the house...appeal dismissed 

o Ordinary persons possible reaction: Crown must prove that the accused was not 

suffering a loss of self control or that no ordinary person could have been provoked. 

The issue for the jury is that an ordinary person could have been provoked to form 

the intent to kill or cause GBH-R v Sievers 

o Intoxication and provocation: the ordinary person is assumed to be unaffected by 

drugs and alcohol- R v Cooke  

o Words of provocative conduct: S 23 includes provocation can be by conduct 

including ‘grossly insulting words’  

o Presence of the accused: Provocation requires a reaction by the accused tot eh 

conduct of the victim which occurs in his or her sight or hearing, one which directly 

involves the accused and the victim 

o Third Party Conduct: In R v Hall there was a fight between the appellant and the 

deceased’s brother  

o Self induced provocation: usually not sufficient, but may be left for the jury to 

decide 

o Proportionality not required: it is not necessary that the killing be proportional to 

the provocation offered: s 23 (3) a, R v Szabo  

o R v Khalouf: she started swearing at him and abusing his family, appeal dismissed  

o Context: the effect contextual evidence, Morhall, was a glue sniffer and was taunted, 

how serious the provocation was to this person, but they must then display the 

powers of an ordinary person  

 

Substantial Impairment by abnormality of the mind- s 23 A 

o Murder to manslaughter if the jury is satisfied that the persons capacity to 

understand events or to appreciate the value of his or her actions was impaired due 

to an abnormality of the mind ( old ‘diminished responsibility’ 

o Applies to any murder committed after 3 April 1998  

o Substantial: less than total but more than trivial 

o Insanity and substantial impairment are related, however insanity is a complete 

defence and may lead to indefinite detention under the Mental Health Act 

o Maximum penalty of 25 years imprisonment  

o Test for ‘substantial impairment by abnormality of the mind’ is set out in s 23 A 

Crimes Act –pg 151  

o This section states that the burden of proof is on the accused to prove that he or she 

comes within the section, on the balance of probabilities  

 



Excessive Self Defence 

o Partial defence of excessive self defence 

o S 421, any accused who believes they were acting in self defence, but uses excessive 

force is to be acquitted or murder and charged with manslaughter 

o The accused kills the person believing that this is necessary to defend themself s 421 

(1)  

o Not a reasonable response in the circumstances as he or she perceives them ( s 421 

(1) (b), that is it was not reasonable to think that the only way to respond was to kill, 

then the accused should be found guilty of manslaughter only  

 

Infanticide  

o Partial defence, the same as manslaughter s 22 A (1)  

 

Involuntary Manslaughter  

 

Unlawful killing where the mental element for murder is not present. No mens rea. There 

are two forms of involuntary manslaughter, manslaughter by an unlawful and dangerous act 

and manslaughter by criminal negligence, there is also another category and that is 

homicide occurring during the course of a joint criminal enterprise  

 

Wilson v R: The case against the appellant was one of felony murder, it being alleged that 

they assaulted the deceased in the course of robbing him. Manslaughter by an unlawful and 

dangerous act. In the course of an unlawful act not amounting to a felony; the killing should 

be treated as manslaughter. Citing DPP n Newbury: it held that an accused was guilty of 

manslaughter if he intentionally did an act that was unlawful and dangerous and the act 

inadvertently caused death. The act must be willed and not accidental. A man is guilty of 

manslaughter if he kills another by an unlawful blow, intended to hurt, although not 

intended to be fatal or to cause GBH. A person may be guilty of manslaughter if the death 

was quite unexpected, but a reasonable person would have realised that he or she was 

exposing another to an appreciable risk of serious injury  

 

Unlawful and dangerous act manslaughter  

o The unlawful and dangerous act must carry with it an appreciable risk or likelihood 

of serious injury- Wilson 

o For an act to be unlawful it must breach the criminal law, held rifle to gf to frighten 

her-  R v Pemble 

o A reasonable person would recognise the act as dangerous in the sense of carrying 

with it the risk of harm-  DPP v Newbury  

o The unlawful act must be a direct act, in the sense of an unlawful act which 

immediately and inevitably causes physical injury- R v Dalby  



o Usually the unlawful act will be one that involves the application of force to another 

person without that persons consent (battery)  

o Dangerous Act: R v Cornelissen: case of assaulting the victim believing he had 

sexually assaulted his sisters, punched him when the victim had already been 

staggering , manslaughter is committed where the accused causes the death of a 

person by an act which is both unlawful and dangerous. Crown proved that a 

reasonable person in the position of the accused would have realised that in 

punching the deceased he was exposing him to an appreciable risk of serious injury. 

The jury to take into account the outcome of the accused’s actions, that is the death 

of the deceased to decide whether the act was dangerous, although warned against 

hindsight. Wasn’t aware of the staggering, if he was there was a potential danger 

o Unlawful: R v Pullman- only a breach of the Motor Traffic Regulations- not sufficient, 

appeal allowed. In Jones the justice considered the obligation on the Crown to prove 

that the act caused death was unlawful  

 

Manslaughter by criminal negligence  

o Where the accused causes the death of a person by an act or omission which to a 

very high degree falls short of the standard of care that a reasonable person would 

have exercised, then it goes beyond a civil wrong and amounts to a crime- Nydam v 

R  

o Do v R: Act was done by the accused consciously and voluntarily without any 

intention of causing death or GBH was such a great falling of the standard of care 

which a reasonable man would have exercised that death or GBH would have 

followed that the act merited criminal punishment  

o The deliberate pointing of a loaded and cocked shotgun at someone and the pulling 

of the trigger is as gross an example of criminal negligence as I can imagine 

Malice 

o S 18 (2) (a), after the definition of murder states ‘ no act or omission which was not 

malicious, or for which the accused had lawful cause or excuse shall be within this 

section’  

o R v Lavender: the respondent had a duty of care to his victim, he was in breach of 

that duty, his actions were deliberate in the sense that he had control of his vehicle  

o It would be impossible to hold that an act done with intent to kill, intent to commit 

GBH, reckless indifference to human life during the commission of a serious offence 

was done without malice 

Manslaughter by negligent omission  

o R v Taktak: if he had left her in the foyer she may well have been found and help 

delivered if a grown up person chooses to undertake the charge of a human creature 

helpless either from infancy, simplicity or other infirmity he is bound to execute that 

charge without gross neglect, and if he lets that person whose charge he has 



undertaken die by gross neglect he is guilty of manslaughter, there was a duty but 

the negligence was not sufficient to warrant conviction 

o Recognise that D was under a legally recognised duty arising from common law or 

statute  

o Crown must prove beyond reasonable doubt that the circumstances where such that 

the accused was under a duty to care for the deceased, which duty as a result of 

either gross negligence or recklessness he failed to perform, accelerating death  

o Seek medical help  

o R v Marriott: a relative who was elderly or ill, confining her against her will, and not 

providing her with clothing, food and medicine   

o R v Stone: where entitled to find that they had assumed a duty of care for the sister 

and were obliged to summon help for her or care for her themselves when she 

became ill  

Where there is an unexpected incident in carrying out a common design 

o Where the accused has agreed by tacit understanding to commit a crime with the 

principal offender. If the principal offender kills another in the course of committing 

the foundational offence, the accused may be guilty of murder, or manslaughter  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


