
Murder 
Murder: defined under s 18(1)(a) of the Crimes Act 1900 (NSW), there are four heads of mens rea: 

1. intent to cause grievous bodily harm 
2. intent to cause death 
3. reckless indifference to human life (subjective test; based on what the accused was thinking as to the foresight of probably causing death as opposed to objectively) 
4. constructive murder 

Constructive murder occurs when death results during, before or immediately after the commission of a crime punishable by 25 years imprisonment or more. The prosecution does not have 
to prove that the accused intended to cause death or was reckless, or even that they knew that death or grievous bodily harm could result.  

Case/Legislation Facts What it established 
Downs (1985)  -When murder is charged, there is always an alternative verdict of 

manslaughter available to the jury 
Crimes (Life Sentences) Amendment Act 1989 s 19A Abandoned the two-stage process outlined in the 1982 

legislation aimed at determining whether the judge had a 
discretion to order a sentence for murder other than life 
imprisonment 

-decision on whether to order a life sentence on conviction of murder was 
left to the discretion of the trial judge, taking into account the whole range of 
traditional sentencing considerations 

Crimes (Sentencing Procedure) Amendment (Standard 
Minimum Sentencing) Act 2002  

 -established a standard non parole period of 20 years for murder unless the 
court decides that there is a reason for setting a different period and records 
its reasons for doing so s54(B)(2) 

Crabbe Crabbe became intoxicated at a bar and was physically 
evicted from the premises. He then found a road train and 
drove it into the side of the bar, killing five people. 

-requires D to foresee the probability(not just the possibility) of death or GBH 
resulting from D’s action. i.e as the likely outcome not a possible 
consequence 

Royall  -the prosecution had to prove that the accused foresaw the probability of 
death; foreseeing the probability of grievous bodily harm is not enough 

Boughey A doctor killed the deceased by applying manual pressure 
to her neck saying he did so to make her ‘responsive’.  

-drew a distinction between foresight of probability and the likelihood on the 
one hand and foresight of possibility on the other 

Ryan Went into a store intending to hold it up. He ordered the 
shop assistant to turn around while he attempted to tie his 
hands while holding a loaded gun. R claims that the 
deceased made a sudden movement that caused a reflex 
action and resulted in the pulling of the trigger and the 
death of the shop assistant 

-established that voluntariness of actions is required as the actus reus for 
murder and also emphasised the small degree of voluntary actions that is 
required to meet the requirements for murder 
-an example of constructive murder in which death resulted during the 
commission of a serious crime (armed robbery was the base offence) 

Munro Entered the flat of an elderly man, bashed him and took his 
money and a few possessions. The victim was taken to 
hospital where he contracted pneumonia and died 

-example of constructive murder as well as causation 

 


