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Residency Structured Answer 

Introduction 
According to s995-1, an ‘Australian resident’ is a person who is a resident of Australia for the purposes of s6. An 
individual is an Australian resident within the meaning of s6(1) if XX satisfies at least one of four tests outlined in s6(1).

ORT 
1. The ORT is the primary test of residency s6(1). XX will be a resident under this test if found to ‘reside’ in Australia 

that is “to dwell permanently or for considerable time in a particular place” “Levene”. 
2. The following facts, based on guidance provided in TR 98/17 suggest that XX ‘resides’ in Australia: (P2) 
3. The following facts suggest that XX ‘not resides’ in Australia: 
4. On balance, it would appear that XX ‘resides’ in Australia/Foreign country. 

Domicile test (usually applies to outgoing individuals) 
- XX’s domicile of origin is __ and domicile of choice is __ as XX does not obtain Australian PR and thus no prove of 

intention to stay indefinitely. As XX’s domicile is not Australia, the domicile test is not relevant under s6(1)(a)(i).  
1. XX’s domicile of origin is Australia or Domicile of choice is Australia as XX obtains Australian PR which proves 

“intention to stay definitely”. Hence, XX is Australian tax resident unless has a “permanent place of abode 
overseas” under s6(1)(a)(i).  

2. Ruling IT 2650 stipulates that, as a rule of thumb, a “Permanent” stay abroad is two years or more. XX has stayed/
intention to stay in __ for __ years which may be considered permanent and though the duration of stay is not in  
itself conclusive, it is persuasive. 

3. Also, other factors used as guidance listen IT 2650 should be considered. It does not matter how long you were 
overseas, what matters is your intention when leaving “Jeakins(1982)”. The duration and continuity of presence in 
overseas country is not decisive either “Applegate(1979)”.  

4. Establishment of a home outside Australia which is more than temporary accommodation 
5. Abandonment or lack thereof of place of abode in Australia (renting/selling home) 
6. The durability of the association with Australia, in particular, family ties, maintenance of bank accounts, education 

of children, notifying government departments 
7. On balance, it would appear that XX does/does not have a permanent place of abode overseas and thus satisfies/

fails the second limb of the test.  

183 Day test (usually applies to incoming individuals) 
- TP has been physically present in Australia for less than 183 days as __. Hence, the 183 day test under s6(1)(a)(ii) is 

not relevant. 
1. TP has been physically present in Australia for more than 183 days. Thus under s6(1)(a)(ii), XX is Australian tax 

resident unless his usual place of abode is outside Australia and does not intend to take up residence in Australia.  
2. TR 98/17 suggests that ‘usual place of abode’ is similar to ’reside’. Based on the above discussion, XX’s usual 

place of abode is/is not in Australia as it is/is not where he resides on a habitual basis. More, we may  assume XX 
does not intend to take up residence in Australia. Therefore, XX does not qualify/qualifies for the exception and 
thus satisfies/fails the 183 day test.  

Superannuation test 
As facts not given in the case, we may assume XX was not member of a relevant superannuation fund and thus he/she 
does not satisfy the superannuation test under s6(1)(a)(iii).  

Conclusion 
- Since both ORT and domicile/183 day test apply, it would appear that XX is a resident of Australia for tax purposes 

under s995-1. 
- It appears that XX does not satisfy any of the residency test listed in s6(1); therefore, he is more likely to be a foreign 

resident who is not an Australian resident for the purposes of ITTA36 under s995-1.  
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Advise Employer’s FBT Consequences 

Salary and Wages 
$__ salary is explicitly excluded from being a FB under s136(1)(f). Therefore, employee would be taxed under s6-5 and 
s23L not apply as there is no FB. Hence, there is no tax imposed on employer under s66(1). 

Cash bonuses, Allowances and Commissions 
Salary and wages comprises all amounts paid as a reward for services rendered by an employee “J Walter Thompson 
(Australia)”. This extends to commissions, bonuses and allowances to employees. Thus, cash bonus/allowance/
commission of $__ is excluded from being a FB under s136(1)(f). Therefore, employee would be taxed under s6-5 and 
s23L not apply as there is no FB. Hence, there is no tax imposed on employer under s66(1). 

Loan and using the money for income-producing activity 
1. Loan of $__ satisfies the definition of FB under s136(1) as a benefit given by an employer to an employee in 

respect of the employment of the employee. (factors insert why he gets the loan) As XX would not receive the loan 
at this interest rate if he was not an employee, there is sufficient material relationship between the employment and 
the provision of the benefit “J&G Knowles(2000)”. It should be classified as loan fringe benefit under Div 4 s16. 

2. Exemptions:  
- s17(1)(2) — business of lending money, loans made in the ordinary course of business on arm’s length 
- s17(3) — loans to meet employment-related expenses in the next 6 months (usually arises if an employee has to 

travel or move for employment purposes)  
3.   According to s18, the taxable value for loan FB is (Benchmark interest rate - Actual interest rate)*Loan 
Amount*(Number of days loan provided during the year/Number of days in FBT year) 
4.   $__ is used for __ which is an income-producing activity. If XX incurred the expense himself, it would be 
deductible for him under general deduction s8-1(1)(a) as the interest expense incurred has nexus with income-
producing activities “Munro”.  
5.  Hence, the interest expense (proportion of loan used in investing*total taxable value for loan FB) associated with 
$__ loan amount used in __ would be subject to the otherwise deductible rule. Therefore, the taxable value is reduced to 
$__.  

Travel expenses to client’s premises 
1. In line with TR92/15, $__ travel expenses to clients’ premises is actually a reimbursement that compensates for 

exact amount expense incurred. It satisfies the definition of FB under s136(1) as a benefit given by an employer to 
an employee in respect of the employment of the employee. (factors insert why he gets reimbursed) As XX would 
not receive the reimbursement if he was not an employee, there is sufficient material relationship between the 
employment and the provision of the benefit “J&G Knowles(2000)”. It should be classified as expense fringe 
benefit under Div 5 s20. 

2. More, none of the exemptions are satisfied. As the expense is outside of ordinary course of business, the taxable 
value should be the amount of the reimbursement under s23 as external expense payment FB.  

3. Furthermore, it is subject to the otherwise deductible rule. If the travel expenses was incurred by XX himself, it 
would be deductible to him. This is because expense incurred on travel between workplace/home and 
alternative workplace (client’s premises) not on a fixed basis, is considered to be incurred in gaining or 
producing AI “Ballesty(1977)”. Hence, as MT 2027 suggests, the positive limbs of general deduction under 
s8-1(1)(a) are satisfied. The total taxable value is reduced to $__ and FBT tax consequences is imposed to 
employer only under s66(1).  

FBT is NANE on the hands of the employee under s23L(1) and tax is imposed on the employer under s66(1). As 
TR 95/24 suggests, employer can claim a deduction for FBT plus the cost of providing the FB as ordinary 
business expense under s8-1(1)(b).  


