
Assignment 

 

1. Is it an attempted assignment of presently existing or future property? 

Steps: 

a) Is it an assignment? 

b) Is it presently existing or future property? 

 If present property – move onto 2 

 If future property: 

 If there is consideration – agreement to assign 

 If there is no consideration – the property cannot be assigned 

a) Is it an assignment? 

An assignment is ‘the immediate transfer of an existing proprietary right’, such as ________, from 

the assignor being _____, to _______ as the assignee (Windeyer J in Norman v FCT) 

1. Is it Present or future 
property? 

Present Property 

2. Is it assignable property? 

If Yes 

3. Is it a legal or equitable chose? 

Legal Chose 

4B. Legal Requirements: 
(s12 CA)  

i) clear intention 

ii) writing  

iii) notice 

Legal rules not complied 
with? 

Equity: 'Everything 
Necessary' test 

4C. Assignment of a legal 
chose where statutory 

rules arent available 

Equity Requirements - 
clear intention (not 

writing) 

Equitable Chose 

4A. Equitable Assignment: 

i) clear intention 

ii) writing 

Future Property 

Need consideration  - 
becomes an 'agreement 

to assign' 



The requirement of the ‘immediate’ transfer of an ‘existing’ right means only presently existing 

property can be assigned 

 If YES and obviously presently existing property – move to 2&3, and note it is presently existing 

property when defining it as a legal or equitable chose. 

 NB: Other ways of vesting the property - declaration of a trust, transfer to the trustee and 

revocable mandate 

b) Is it a future or present property? 

 If contentious – analogise with Norman and Shepherd 

o If an assignment of a presently existing right or a tangible good– existing property 

o If an assignment of money (or other) than will come into existence in the future – 

nothing more than a ‘mere expectancy’ 

 Barwick CJ in Shepherd noted that distinguishing between future and presently existing 

property is a matter of construing the deed or the intentions of the parties. 

Norman v FCT  

 FACTS:  

o A purported assignee (the wife) was entitled to receive dividends on certain company 

shares and interest on a loan. The terms of the loan agreement permitted the debtor to 

pay out the balance at any time w/o notice.  

o The Taxation Commissioner considered the purported voluntary assignment to be 

ineffective to avoid payment of tax. 

 ISSUE: The characterisation of the property as future or existing 

 DECISION:  

o Interest on the loan was held to be the assignment of a mere expectancy 
 was an ineffective assignment b/c no consideration (NB: equity will not assist a 

volunteer) 
 There was no liability or right to interest (that could have been assigned) until it 

began to accrue in an annual period  

 b/c the loan was repayable w/o notice, so the right was capable of being 
destroyed independently of any acts by norman 

 What is being assigned? – Dal Pont points out 3 possibilites 

 the general contractual right to pay interest (would be a chose in action) 

 a general right to pay interest in a particular year ( only a mere 
expectancy until the year begins and the interest accrues) 

 only assigning the money itself – would be a mere expectancy  
o The dividends – unanimous 

 no certainty that a dividend would be paid in a particular year 
 The court will not compel directors to declare a dividend  

 Effect of this judgement – still in Mr N’s hands and therefore could be taxed in his hands. 
 

Shepherd v FCT (1965) 113 CLR 385 

 Contrast to Norman 

 FACTS:  



o A distributor was granted a licence to manufacture castors in return for a monthly 

payment of 5% of the sale price.  

o He purported to voluntarily assign ‘all [his] rights title and interest in and to an amount 

equal to ninety per centum of the royalties which may accrue during a period of 3 

years from the date of this assignment’.  

o The Federal Commissioner of Taxation sought to subsequently assess the property for 

the purpose of taxation 

 ISSUE: Distinguishing between a presently existing interest in property and a future interest in 

property 

 DECISION:  

o The HCA held in favour of the taxpayer, the assignment was successful. 

o The court considered that the purported assignment could be considered as achieving 

one of the following: 

a) 90% of any royalties which actually accrued (mere expectancy = future 

property) OR 

b) 90% of his existing contractual right to receive royalties (presently existing right) 

o Kitto J referred to (a) as the fruit that may occur sometime in the future, and (b) as the 

tree, because it exists here and now.  

o Construction of the deed 

 in this case the words: “to whom my right title and interest… is assigned” 

 notes problematic b/c 90% - but looked to the deed as a whole 

 did not matter that no royalities would be paid – the subject was certain as it 

was a right to receive them, should they eventuate 

o Majority distinguished Shepard from Norman on the basis that the loan would be paid 
w/o notice, whereas here the royalty agreement was for a particular period of time 

o Note also – a part/parts of a chose in action may be held in equity 

 Problem the distinction made in Shepherd between it and Norman 

If future property 

 If future property, need consideration 

 If consideration has been given, then the purported assignment is treated as an agreement to 
assign when the property comes into existence. (Dixon J in Palette Shoes v Krohn (1937) CB 80) 

o “Because value has been given on the one side, the conscience of the other party is 
bound when the subject comes into existence, that is, when as is generally the case, the 
legal property vests in him. Because his conscience is bound in respect of a subject of 
property, equity fastens upon the property itself and makes him a trustee of the legal 
rights or ownership of the assignee” 

2. Is it assignable property? 

 Equitable and Legal choses in action are assignable – go straight to 3 and note it is assignable 

Property that cannot be assigned  

 Three types: 

o The right to remuneration of the holder of a public office (public salaries) an 

o ‘Bare rights’ to litigate  

o Contracts involving personal skill 



Salaries of public officers and public servants 

 Salaries of public officers and public servants are incapable of assignment 

 Legislation on these matters- In ACT s80 of the CPRs – deals v. broadly as to strike out the 

assignment of earnings (incl. wages and pensions) 

Bare Right to litigate 

 Whilst these rights cannot be dealt with, there is no impediment about dealing with the fruits of 

these activities (future proceeds from suing for damages) 

o These include the proceeds from a contract and potential proceeds from litigation 

Gleg v Bromley 1912 3 KB 474 

 The potential proceeds from a defamation action were assignable  

 FACTS: 

o assignment to husband of “all that the interest sum of money or premises to which she 

is or may become entitled under or by virtue of . . . any verdict compromise or 

agreement which she may obtain or to which she may become a party in or consequent 

upon the said action [for slander against Bromley]. 

o action to sue for defamation – obvious example of a bare right that cannot be assigned 

 DECISION: the element of futurity is a product of the action, there is also the presence of value 

Trendtex Trading Corporation v Credit Swisse (1982) AC 679 

 FACTS: 

o about sales of large volumes of cement 

o the seller was Trendtex, the Buyer had defaulted in repayment, but the buyers bank had 

issued letters of credit supporting the promise to pay 

o that had facilitated the transaction (would not have happened without it?) 

o the bank defaulted 

o Credit Swisse – was the banker to Trendtex, Trendtex owed Credit Swisse money 

o Trendtex sold it’s cause of action for $800k to Credit Swisse, who then settled it’s claim 

for the Buyer’s bank for $8m 

o Trendtex claimed the balance of the $8m on the basis it was the balance of it’s own 

cause of action that had not been properly assigned 

 DECISION: claim failed on the basis that there was nothing defective in the assignment that had 

taken place 

Equuscorp v Haxton 

 FACTS 

o Investment scheme for tax advantages in farms growing blueberries 

o the investment schemes were illegal as there was not full compliance with corps law - no 

prospectus etc 

o the loan agreements the investors put their money in were unenforceable as a matter of 

contract law by either side 

o were the monies recoverable by the investors as monies that had not been received to 

their use? 



o there were assignments by deed, for value, of these existing rights of action 

o assignments were in favour of a litigation funder who would pursue the actions (taking a 

cut) and the balance would go to the assignors 

o the question was, was this assignment dealing with a bare right of action 

 DECISION 

o Not just dealing with a bare right of action b/c the person funding the litigation had a 

commercial interest 

o they were assignable – they were by deed and for consideration – created an agreement 

to assign 

o however, the illegality for non-compliance with the corps law struck the restitutionary 

rights the money had not received 

3. Is it a legal or an equitable chose? 

What is a ‘chose in action’?  

“A chose in action is a known legal expression used to describe all personal rights of property which 

can only be claimed or enforced by action and not by taking physical possession” - The accepted 

description of a chose in action by Channel J in Torkington v Magee [1920] 2 KB 427, 430 is extracted 

at CB 71. 

Legal Chose 

 A legal chose is a right known to the common law or, now possibly, statute (ie one which the 

common law would enforce) 

 For example - a debt, rights to royalties under a contract or a breach of contract. 

Equitable Chose 

 An equitable chose in action is a right known only to equity, ie the holder of the interest cannot 

proceed by a common law action or directly rely upon common law principles to enforce his or 

her right. 

Shares 

 assignment of actual shares – legal 

 assignment of an interest in shares (and dividends that may come from them?) - equitable 

Partnerships 

Everett v Commissioner   

 FACTS: 

o E was a partner at a legal firm 

o had a particular share (13%) in the capital and income of the firm 

o for value, he assigned to his wife a proportion of his interest (6/13%) in the partnership, 

including the right to receive the appropriate share of the profits of the partner to which 

the assignee of a share in a partnership is entitled. 

 ISSUE:  was this a legal or equitable right? 

 DECISION - HCA accepted the interest of a partner in a partnership is an equitable interest 

o it was an assignment of a present interest, carrying with it a right to income generated in 

the future 



4A. Assignment of an equitable chose 

Requirements: 

In the absence of valuable consideration, a voluntary assignment in equity must: 

a) have a clear and present intention apparent 

b) comply with writing and signed 

Note that notice is not a requirement  

a) Clear and present intention 

 There must be a clear and present intention to assign present property (Norman v FCT) 

Controllor of Stamps v Howard Smith – Sir Owen Dixon 

 Transfer under a will and whether that had been effectively dealt with 

 When looking at a informally drafted document  - must ask is it an assignment or just some 

form of mandate? 

 FACTS 

o Howard Smith – rich - wife left her estate by appointing an executor, giving a number of 

gifts and leaving the residuary estate to the husband 

o husband wrote to the executor requesting (not demanding) that the executor make a 

number of payments out of his estate to a list of individuals and charities 

o what was the nature of this arrangement? 

o Controllor of stamps – it is a deposition therefore falls under stamp duties act 

 DECISION 

o no disposition 

o the communication to the trustee did not create a sub trust in favour of these 

individuals and charities, nor was the husband making an assignment in their favour, nor 

was he directing the trustees henceforth to hold on trust for the individuals or charities 

o not disposition, rather an authorisation to the executor having no immediate effect to 

dispose anything unless and until such time as the executor acted upon it 

b) Writing Requirement 

 An interest in real property must be reduced to writing and signed (s23C(1)(c) Conveyancing 

Act 1919 (NSW)  

  (2) This section does not affect the creation or operation of resulting, implied, 

or CTs 

o s23E (nothing in ss23B, C and D) 

 (a) invalidate any disposition by will; or  

Conveyancing Act 1919 (NSW) 
23C (1) Subject to the provisions of this Act with respect to the creation of interests in 
land by parol- 
 (c) a disposition of an equitable interest or trust subsisting at the time of the 
disposition, must be in writing signed by the person disposing of the same, or by his 
agent thereunto lawfully authorised in writing or by will. (applies to the assignment of 
choses in action) 



 (b) affect any interest validly created before the commencement of the CA 

(Amendment) 

 (c) affect the right to acquire an interest in land by virtue of taking possession; or 

 (d) affect the operation of the law relating to part performance 

Notice 

 Between the assignor and assignee - widely accepted that the transfer is effective before notice 

is given 

 Between the assignor and third party 

o Mountain Road (NZ Court of Appeal) – need notice 

o Cf: Thomas (Qld Court of Appeal) – an equitable assignment is effective immediately w/o 

notice being given 

c) CONCLUSION  

4B. Assignment of a legal chose - legislation 

Requirements 

a) Must  still have clear intention 

b) Statutory requirements 

i. The assignment is absolute (part of a chose in action cannot 

be assigned) 

ii. The assignment is in writing and signed 

iii. Written notice is provided to the debtor 

c) Conclusion – effective legal assignment OR 

d) If one of the Statutory Requirements is not satisfied: 

i. “everything necessary” test 

a) Clear Intention 

See above 

b) Legal Rules 

s12 Conveyancing Act 1919 (NSW) 

Any absolute assignment by writing under the hand of the assignor (not purporting to be by way of charge only) 

of any debt or other legal chose in action, of which express notice in writing has been given to the debtor, 

trustee, or other person from whom the assignor would have been entitled to receive or claim such debt or 

chose in action, shall be, and be deemed to have been effectual in law (subject to all equities which would have 

been entitled to priority over the right of the assignee if this Act had not passed) to pass and transfer the legal 

right to such debt or chose in action from the date of such notice, and all legal and other remedies for the same, 

and the power to give a good discharge for the same without the concurrence of the assignor: Provided always 

that if the debtor, trustee, or other person liable in respect of such debt or chose in action has had notice that 

such assignment is disputed by the assignor or anyone claiming under the assignor, or of any other opposing or 

conflicting claims to such debt or chose in action, the debtor, trustee or other person liable shall be entitled, if he 

or she thinks fit, to call upon the several persons making claim thereto to interplead concerning the same, or he 

or she may, if he or she thinks fit, pay the same into court under and in conformity with the provisions of the Acts 

for the relief of trustees. 

i) Absolute 

Must be the whole of the property – if not, go to 4C. 



ii) Assignment in writing and signed 

iii) Express written notice 

 Express written notice must be given to the debtor (ie. person against whom the legal chose is 

enforceable).  

 No special form of notice is necessary, and the notice need only convey the fact that the debt 

has been assigned to the assignee. But it must do so directly (through a direct statement, not 

through the existence of facts, such as documents, through which it could be inferred – Showa 

Shoji Australia v Oceanic Life) 

c) Effect of a successful assignment (CONCLUSION) 

 The assignee is not the legal owner of the legal chose in action. The assignor retains legal title.  

 So if the assignee wants to take action to enforce the right, it must be taken in the name of the 

assignor but Equity will compel the assignor to lend his or her name to the proceedings. 

d) If one of the statutory requirements is not satisfied  

A legal chose in action is assignable under statute; however, if it fails to meet the statutory 

requirements the validity of the assignment may be ‘saved’ by equity. 

i) “everything necessary test” 

 RULE: “the principle is that, if an intending donor of property has done everything which it is 

necessary for him to have done to effect a transfer of legal title, then equity will recognise the 

gift. So long as the donee has been equipped to achieve the transfer of legal ownership, the gift 

is complete in equity.” Corin v Patton endorsing Griffith’s CJ’s judgement in  Anning v Anning   

 “Necessary” used in this sense means necessary to effect a transfer. From the viewpoint of the 

intending donor, the question is whether what he has done is sufficient to enable the legal 

transfer to be effected without further action on his part.” 

THREE RULES 

  ‘everything necessary’ - means necessary to effect a transfer without further action on the 

donor’s part 

o actually transferring the property to the beneficiary 

o transferring the property to a trustee for the purposes of settlement 

o declares the he himself holds the trust for settlement purposes 

o if the trust is personal – in writing or by parol 

o NOTE – If a transfer/disposition under s23C(1) 

 ‘In writing and signed’ – only something they could do 

 notice – something anyone could do 

 must be irrevocable 

 If settlement is intended to be effected by a particular mode, the court will not give effect to 

applying another form (Milroy) 

 NOTE: That the outcome may be different in English courts, as in Pennington v Waine the court 

noted the principle against imperfectly constituted gifts has led to harsh and seemingly 

paradoxical results. This is not the law in Australia. 

CASES FOR ANALOGY 

Milroy v Lord (1862) 4 De GF & J 264 



 FACTS: Thomas Medley voluntarily assigned 50k shares to Lord, to be held on trust for Milroy, 

but the register was never updated. Medley lived a further three years. 

o Medley took the following steps 
 deed – set out intentions and terms of the trust 
 gave lord the share certs, and a power of attorney to transfer the shares and 

receive dividends 
o Medley did not comply with the company constitution – specified only be transferred by 

registration of a transfer and that the share certs be passed to the company 
o b/c he did not comply with these requirements, the shares had not been transferred 

under law. 

 ISSUE: Whether the shares formed part of the estate 

 DECISION: Turner LJ held that the shares did form part of the estate. For a voluntary settlement 

to be valid: 

o the settlor must have done everything which was necessary to be done to transfer the 

property 

o if settlement is intended to be effected by a particular mode, the court will not give 

effect to applying another form 

Anning v Anning (1907) 4 CLR 1049 

 FACTS: A settlor who was close to death purportedly assigned via a deed his personal estate to 

wife and children. The property included both real and personal property. Each item except for 

an interest in partnership (only equitable) could have been dealt with at law. 

o property included - pastoral station, stock on the station, chattels, shares in a 

partnership, bank deposit book debts, bonds and bills 

o bank deposits – debts from the bank to the account holder - failed to give notice to the 

bank 

 ISSUE: Whether a purported assignment that failed at law would be effectively assigned in 

equity.  

 DECISION:  

o Griffith CJ – took a broader approach – the everything necessary test in Milroy meant 

that the assignor must have done everything which, according to the nature of the 

property, was necessary to be done by him in order to transfer the property and 

render the settlement binding  = basically – can the assignee carry the matter forward 

and obtain legal title w/o the assistance of the assignor? If yes, the gift is effective in 

equity 

o Issacs J held the assignment has ineffective in equity unless it was for valuable 

consideration. All requirements must be met to be effective in equity.  

o Higgins J held that the assignment was ineffective since notice as required by law was 

something that only the assignor could do.  

o Bank transfer: 

 Griffith CJ – effective 

 Issacs and Higgins JJ - ineffective 

Corin v Patton (1990) 169 CLR 540 

 Endorsed Griffith CJ’s judgement in Anning 



 FACTS: Mr and Mrs Patton held Torrens title land as joint tenants. Mrs P was seriously ill and did 

not want her property passing to Mr P (right to survivorship).  

o She preferred her property to be given to the children. In an effort to break the joint 

tenancy, she assigned her interest. Three documents were executed: 

o A memorandum of transfer was completed in favour of her brother, Mr C, s.t. a 

mortgage with the State Bank of NSW, which held the CT 

o Mrs P signed several docs 
 a transfer of interest in land to C (her brother) 
 a deed declaring that C held his interest on trust for Patton 
 a will leaving her estate to her children 

o Solicitor retained the docs 
o CT held by the bank (unregistered mortgage) and she did not get the CT for the 

registration of the property 

 When Mrs P died, the transfer has not been registered, nor had any other steps been completed 

 ISSUE: Whether anything had been achieved at law or in equity 

 DECISION:  

o Nothing was achieved at law or in equity since transfer had not been registered, nor had 

there been any effort to produce the CT for registration.   

o the majority of the court adopted Griffiths CJ’s test 

o according to G CJ’s test – once the donor had done everything they have to do, they 

have acted irrevocably – cannot take the gift back (are unable to) 

o brother was not entirely equipped to effect the transfer – not CT 

o Mason and McHugh JJ 

 two particular obstacles in completing the transfer 

 CT remained with the bank – Mrs P had not done anything to produce them 

 Solicitor holding the docs – under who’s instruction? 

When the trustee gives notice, it goes from an equitable to legal assignment. 

4C. Assignment of a legal chose – no legal rules available 

Requirements: 

a) no legal rules available 

b) need clear intention 

NO writing requirement 

a) No legal rules available 

 Examples of where this may occur – usually b/c no absolute assignment 

o where part of a legal chose is being assigned. For example 90% of the right to royalties 

on a book.  

o Where the assignment is not absolute but for a limited term.  

b) Clear Intention 

 See above 

 


