
NEGLIGENCE 

– If a careless act by the person causes harm to 
another 
Committed if: 1.They owe the other person a duty of 
care; and  
2.They breach the duty of care; and 
3.Their breach causes the other person to suffer 
reasonably foreseeable harm 
 

1. DUTY OF CARE   

RELATIONSHIP -  between parties, does one owe a 
duty of care to other? Doctors owe DOC to patients 
 
An existing relationship between parties where the 
defendant has assumed responsibility for the plaintiff 
– duty of care owed. TAME V NEW SOUTH 
WALES [2002] PG. 188  – Established relationship 
between defendant and plaintiff – duty of care owed 
 
NO RELATIONSHIP -  
REASONABLE FORESEEABILITY - To establish a 
duty of care, at the time of the incident it was 
reasonably foreseeable that the defendants conduct 
could cause harm to someone in the plaintiffs’ 
position. 
DONOHUE V STEVENSON  [1932] PG. 186  – 
Manufacturers owe a duty of care to consumers.  
If harm to the plaintiff wasn’t reasonably foreseeable, 
the defendant will not owe a duty of care BOURHILL 
V YOUNG [1943] PG. 186  or 
 
Only needs to be shown that some kind of harm to 
someone in the plaintiffs position could be caused by 
the defendants conduct. 
Reasonable person foreseen possible harm 
CHAPMAN V HEARSE [1961] PG. 187  – chain 
reaction – possible harm – owed duty of care to 
cherry 
 
SALIENT FEATURES OF THE CASE PG.187/88 – 
Court will consider relationship of parties and other 
features of the case and then compare those features 
of other cases where a duty of care exists. - 
SULLIVAN V MOODY [2001] PG. 187 – Does a 
doctor owe a D.O.C to a parent of a patient? – No. 

2. BREACH OF THE STANDARD OF DUTY 
OF CARE 

Must be shown that the defendant failed to do what 
a reasonable person would have done in the same 
circumstances - REASONABLE PERSON TEST  
 
THE PROBABILITY OF HARM  – If the risk of injury 
was so small that a reasonable person would not have 
done anything about it, the defendant has not 
breached their duty of care. BOLTON V STONE 
[1951] PG. 191 - Unlikely risk. No breach of 
S.D.O.C. - cricket 
WOODS V MULTI-SPORT HOLDINGS PTY LTD 
[2002] PG 191 – Obvious risk. No breach of S.D.O.C 
 
THE LIKELY SERIOUSNESS OF HARM – If possible 
harm arising from a careless act is not very significant 
then the defendant will owe a low standard of care, 
but if the possible harm is very serious than they will 
owe a higher standard of care PARIS V STEPNEY 
BOROUGH COUNCIL [1951] PG. 192 – Paris -
One eye – owed higher standard of duty of care – SBC 
breached 
 
THE BURDEN OF TAKING PRECAUTIONS  – If the 
defendant could have avoided the risk of injury by 
taking some relatively simple precautions – breach of 
duty. However if risk of injury could only be avoided 
by taking significant, expensive and onerous 
precautions – no breach of duty LATIMER V AEC 
LTD [1953] AC 643 PG. 193 – Factory flood – no 
breach  
 
THE SOCIAL UTILITY OF THE ACTIVITY – At the 
time of defendants conduct were they doing 
something socially useful? WATT V 
HERTFORDSHIRE COUNTY COUNCIL [1954] 1 
WLR 835 PG. 193 – Fireman Jack – no breach by 
HCC. 
 
LOWER DUTY OF CARE – if they’re a minor or they 
are inexperienced MCHALE V WATSON[1966] 
PG. 193  
 
HIGHER STANDARD OF CARE – If person has held 
themselves out as an expert or professional they will 
owe a higher standard of care – NON DELEGABLE 
DUTY OF CARE –  KONDIS V STATE 
TRANSPORT AUTHORITY [1984] PG. 196 
 
 

 
  



3. DAMAGES / HARM CAUSED BY THE 
BREACH OF DUTY  

 
FACTUAL CAUSATION  –  The plaintiff must 
establish that the careless act caused, either directly 
or indirectly, the harm suffered by the plaintiff.  ‘BUT 
FOR’ TEST – but for the defendants carelessness, 
the plaintiff would not have suffered the harm, then 
the harm was caused by the defendants carelessness. 
YATES V JONES [1990] PG. 198 – heroin 
addiction not caused by crash 
 
The ‘But for’ test will not be appropriate where the 
harm suffered by the plaintiff has a number of causes. 
In such a situation the court will apply the ‘material 
contribution’ test CHAPPEL V HART (1998 )-  
 
SCOPE OF LIABILITY (REMOTENESS)  – Court 
must decide that it is appropriate for the scope of the 
defendant’s liability to extend to the harm actually 
suffered by the plaintiff.  
This usually means that the actual harm must have 
been reasonably foreseeable ROWE V 
MCCARTNEY [1976] PG.199 – A person who has 
breached their duty of care is not responsible for all 
of the harm caused by their breach, only harm that 
was reasonably foreseeable.  
 
EGGSHELL SKULL TEST – that if a plaintiff suffers a 
greater than usual harm because of a pre-existing 
vulnerability, the defendant will nevertheless be 
liable for the full extent of that harm. 
 

4. DEFENCES 

 – Even if plaintiff has established all three elements 
of the tort of negligence, the defendant can still avoid 
liability, either completely or partially, if they can 
establish the existence of one or more defences.  
 
VOLUNTARY ASSUMPTION OF RISK – Volenti non 
fit injuria - plaintiff fully aware of risk at time of harm, 
the defendant is relieved of all liability. 
-The plaintiff had full knowledge and appreciation of 
the risk, and 
-The plaintiff freely and willingly agreed to the precise 
risk that eventuated  
ROOTES V SHELTON [1967] PG.200 – assumed 
risk of water skiing - didn’t assume risk of obstacles in 
water. – No assumption of risk. Or AGAR V HYDE 
[2000] PG.201 – Rugby – assumption of risk 
 

 
CONTRIBUTORY NEGLIGE NCE – Partial defence, if 
plaintiff contributed in some way to their own loss or 
injury, liability will be appropriated between 
defendant and the plaintiff.  INGRAM V BRITTEN 
[1994] PG. 201 -   
 
OTHER DEFENCES AND IMMUNITIES  – Barristers’ 
immunity, volunteers immunity, emergency services’ 
immunity – as long as theyre trying to help. PG 202  
 
APPLICATIONS -  
Occupiers Liability – occupier of premises owes a duty 
of care to all persons entering the premises to ensure 
that the premises are safe: 
AUSTRALIAN SAFEWAY STORES PTY LTD V 
ZALUZNA [1987] PG. 204 – breached the 
standard of duty of care by failing to take reasonable 
precautions to avoid harm. 
 
The notion of occupiers liability does not mean that 
the occupier is automatically liable for any injury 
sustained by a visitor to their premises. It must be 
established that the occupier has in fact been 
careless. PHILLIPS V DALY [1988] PG. 204 – No 
breach, because risk was obvious.  
 
The standard of care owed by the occupier of 
commercial premises will generally be higher than the 
standard of care owed by the occupier of a residential 
premises –  
 
Occupier owes duty of care to trespassers – 
HACKSHAW V SHAW [1984] PG.205 reasonably 
foreseeable – Court decided even though the thief 
and the plaintiff were trespassing at the time the 
farmer still owed them a duty of care, and that he had 
breached that duty of care by firing his gun at the car 
in the dark.  
BRYANT V FAWDON  – NOT reasonably foreseeable 
– no breach 
 
Liability of public authorities – public authorities owe 
a duty of care to people who visit areas under control 
of the authority. Nagle v Rottnest Island Authority 
[1993] 177 CLR 423 pg. 205 
 

 


