
TOPIC 5 – EQUITABLE REMEDIES 

Part 1 – Specific Performance 

 The remedy of specific performance is the principal means by which contractual obligations 
are enforced in equity.  

 To a lesser extent the equitable remedy of an injunction can also be used to enforce a 
contract. Of course, contractual claims are also enforceable by an order for damages at 
common law.  

 Whereas the common law remedy of damages is designed to provide monetary 
compensation to a plaintiff for losses resulting from a breach of contract by the defendant, 
the equitable remedies of specific performance and injunction are designed to force a 
defendant to perform his or her contractual obligation.  

Wolseley Investments Pty Ltd v Gillespie [2007] NSWCA 358 

Held:  Santow JA (Ipp and Tobias JJA agreeing) said that ‘the trigger for the 
commencement of a specific performance suit will be some threat of refusal, 
express or at least implied, or some actual refusal, on the part of a contracting 
party to perform the contract in whole or part’.  

 in cases of a threatened breach of a contract, the threat does not need to be 
explicit, but there must be more than merely a theoretical or remote possibility 
of a breach 

 in such cases, a court has ‘to consider the likelihood or degree of risk of non-
performance before granting specific performance. Also to be considered is the 
discretionary factor of hardship and balance of convenience’. 

 

1. The court’s assistance in ordering that an act be done to bring about a change in the positions 
of the parties in accordance with the terms of an executor contract between them.  

 J C Williamson v Lukey and Mulholland (1931) 45 CLR 282 at 297 

2. An order ensuring that the parties perform all or any of their obligations under the terms of a 
contract. In this broader sense it may apply to executed as well as executor contracts. 

 Lighting By Design (Aust) Pty Ltd v Cannington Nominees Pty Ltd (2008) 35 WAR 520 at 
545. 

Proper Sense 

 In J C Williamson Ltd v Lukey & Mulholland (1931) 45 CLR 287 at 297, Dixon J said:  

o Specific performance, in the proper sense, is a remedy to compel the execution in specie 
of a contract which requires some definite thing to be done before the transaction is 
complete and the parties’ rights are settled and defined in the manner intended.  

Jurisdiction to make the order 

 in personam 

 remedy attaches to the person of the defendant rather than to his or her property (in rem) 



 provided the defendant is within the jurisdiction of the court, specific performance can be 
ordered even though the property the subject of the contract may be outside the court’s 
jurisdiction 

 That there is a legally enforceable agreement between the parties; and 

 That common law damages are an in adequate remedy for breach of that agreement. 

 As a rule, a court has no jurisdiction to grant specific performance of a promise not supported by 
valuable consideration: Roxborough v Rothmans of Pall Mall Australia Ltd (2001) 208 CLR 516 
at 556 

A legally enforceable agreement 

 Need not be a legal contract in all cases 

Coulis v Bagot’s Executor and Trustee Co Ltd 

Facts:  Contract gave to O’Neill Construction P/L the right to conduct a quarrying 
business on the property owned by Mr and Mrs Coulis 

 O’Neill was to pay royalties to the Coulis’s as joint tenants. 

 Contracts was executed between O’Neil and Mr Coulis.  

 Mr Coulis died leaving it uncertain whether O’Neil was to pay royalties to his 
estate, or to Mrs Coulis as survivor of the joint tenancy 

Held:  Majority 

o no effective assignment of the interest to Mrs Coulis 

o not privy to the contract 

o party who had contracted for conferral of a right to a third party was 
entitled to specific performance of it, compelling the payment of the 
benefit 

 Windeyer J: that a third party had no rights of her own: 

o I fail to see how allowing a promisee to obtain an order for specific 
performance by a promisor to pay monies or transfer property to a 
third person can give the third person himself any right to enforce a 
contract to which he was not a party. The promisee has a choice of 
remedies. But unless he be a trustee of his contractual rights, he can, if 
he chooses, abandon both. On the hypothesis that Mrs Coulis was not a 
party to the contract, that the contract was only with her husband, it 
seems to me that there is a logical hiatus in saying that she could 
compel proceedings to enforce it. 

 Beswick v Beswick [1968] AC 58 2; All ER 1197 

o wife was able to insist on payment after the death of her husband as administrator of his 
estate, rather than as a third party whom her husband wished to benefit 

 

 

 



Tanwar Enterprises Pty Ltd v Cauchi (2003) 217 CLR 315 

Facts:  Tanwar arranged to buy 3 parcels of land at Glenwood near Blacktown, Sydney, 
from the Cauchis and Mr Dalley for a total of $4.5 m 

 Vendors terminated the contracts on 26 June 2001 after Tanwar failed to 
complete the contract by 4.00 pm the day before 

 Plaintiff was ready to settle the next day but the Defendant had terminated the 
contract 

 Plaintiff argued that it had equitable interests in the land; therefore sought 
specific performance or relief against forfeiture 

 NSWSC (Windeyer J) rejected application 

 NSWCA unanimously dismissed Tanwar’s appeal 

Held:  HCA unanimously dismissed Tanwar’s appeal 

o stipulations as to time were to be applied according to their terms 

o no relevant breach of contract  

o contractual right to terminate the contract 

o no unconscionability 

 relief from forfeiture will only be granted in cases of fraud, accident, mistake or 
surprise 

 ‘accident’ means unforeseen circumstance 

 ‘surprise’ means taking advantage of a relevant fact 

 relationship of parties to an executory contract for the sale of reality purely 
contractual, and not one of trustee and beneficiary 

 analysed the relationship of a mortgagee and a mortgagor and how equitable 
interests arise. 

 at common law, a date can be specified for the payment, however, equity will 
not deem the equitable interest of the mortgagor lost just because the date has 
passed.  

 However, vendor-purchaser relationship is not essentially a mortgagee-
mortgagor relationship  

 equitable property rights are not created by virtue of obligatory agreement 
alone 

 subsequent cases - purchaser does acquire some sort of equitable interest  

 

Tenth Vandy Pty Ltd v Natwest Markets Australia Pty Ltd 

Facts:  Thomas operated ‘The Inn Things’ a café in Waverly Gardens shopping centre 
through Tenth Vandy Pty Ltd. 

 café was nearly bankrupt due to the renovations and other changes in the 
shopping centre 

 Tenth Vandy went into arrears on its rent in October 1993 

 landlord repossessed the premises and terminated the lease in January 1994 

 Thomas claimed the landlord had repudiated the lease causing him loss and 
damage including the loss of the entire value of the business 

 no general jurisdiction in equity as relief against forfeiture had not been sought 
by the tenant at the time of re-entry 

 



Doctrine of Part Performance 

 absence of a legally enforceable contract 

 Property Law Act 1958 (Vic) s 55(d) 

 TEST: are the acts relied on as part performance unequivocally and in their own nature 
referrable to some such agreement as that alleged? Maddison v Alderson 

 ‘Unequivocally’: acts of part performance need not be referrable only to the alleged 
contract: McBride v Sandland  

 Done with no other view than to perform such an agreement: Steadman v Steadman [1976] 
AC 536 

Demonstrating ‘referrable to some such agreement as that alleged’ 

 Example: entering into possession of a house may be referrable to a contract of sale for the 
house; or, a contract for lease of the property; or, where parties are related taking 
possession may have no contractual basis 

 More evidence 

 totality of numerous acts 

 Some single acts may be highly persuasive 

 Payment of money is not in itself referrable to any particular kind of contract 

 In contract for negative obligations – difficult to apply 

 It may perhaps be true that because of the negative character of the obligation in which an 
injunction is appropriate, acts of part performance can seldom if ever relate to such 
obligations. This may be the reason why no case in which acts of part performance have 
been relied upon as affording a title to an injunction restraining breach of a negative 
agreement. 

o J C Williamson v Lukey and Mulholland per Dixon J 

Equitable estoppel 

 May SP be granted to a party relying on equitable estoppel? 

 Waltons Stores (Interstate) Ltd v Maher (1988) 

 If to … : 

o … make good the assumption:  may 

o … prevent detriment:   less likely 

The Inadequacy of Common Law Damages 

 If a plaintiff can be adequately compensated by an award of damages at common law the 
court has no jurisdiction to order specific performance. The adequacy or inadequacy of 
common law damages is determined by reference to the date of the order for specific 
performance and not the date of the contract:  

o ANZ Executors & Trustees Ltd v Humes Ltd [1990] VR 615, at 632; Lucas Stuart Pty 
Ltd v Hemmes Hermitage Pty Ltd [2010] NSWCA 283 at [5] 

 



 The question to be answered on the issue of the adequacy of damages is ‘whether relegating 
the plaintiff to damages would leave it in as favourable a position in all respects as would 
exist if the defendant’s obligation were specifically performed’:  

o International Advisor Systems Pty Limited v XYYX Pty Limited [2008] NSWSC 2, at 
[41] 

 This question is jurisdictional not discretionary:  

o Waterways Authority of New South Wales v Coal & Allied (Operations) Pty Limited 
[2007] NSWCA 276 

 When will damages be inadequate? 

 Contracts for the sale of land 

 Adderley v Dixon  

o A Court of Equity decrees performance of a contract of land not because of the real 
nature of the land but because damages at law which must be calculated upon the 
general money value of the land, may not be a complete remedy to the purchaser, 
to whom the land may have a peculiar and special value. So a Court of Equity will not 
generally decree performance for a contract of the sale of stock or goods, not 
because of their personal nature, but because damages at law, calculated upon the 
market price of the stock or goods, as a complete remedy to the purchaser as the 
delivery of the stock or goods contracted for, inasmuch as, with the damages,, he 
may purchase the same quantity of the like stock or goods. 

 Property as unique, while literally true in practice are traded as interchangeable  

 What is its ‘peculiar and special value’? (Leach VC) 

 Inadequacy of damage rather than nature of property: personal property contracts also 
enforceable  

o Rare painting; champion race horse 

Loan Investment Corp of Australasia v Bonner [1970] NZLR 724 at 745 

Held:  Sir Garfield Barwick said:  

o No two pieces of land can be identically situated on the surface of the 
earth. When a buyer purchases a parcel, no other piece of land, or the 
market value of the chosen land can be considered, in my opinion, a 
just substitute for the failure to convey the selected land.  

o asks us to consider what its ‘peculiar and special value’ is.   

o determined on a case by case basis, not assumed to hold in each 

instance 

o Compare ‘replaceable’ goods: rare painting, or a champion race horse 

o a purchaser of "articles of unusual beauty rarity and distinction" was 

entitled to obtain them in specie (Falcke v Gray) 

 

 

 



Dougan v Ley 

Facts:  Sale of taxicab and licence – purchaser had bought another cab in the 

meantime 

 Order for specific performance? 

 Can you get specific performance of an agreement to sell goods? 

 Are damages adequate? 

 Lack of mutuality – requirement for supervision? 

 appellant attempted to argue that the respondents in fact succeeded in buying 

another taxi-cab.  

 not material; they were entitled to obtain an additional car, if they could, for 

their business without prejudicing their right to obtain in specie the taxi-cab 

registration and licence already contracted for. 

 An argument was advanced that there was a lack of mutuality because, as 

against the respondents as purchasers, the contract could not be enforced 

without a continued supervision or superintendence, which the Court would 

not undertake: cf. Peto v. Brightons Uckfield and Tunbridge Wells Railway Co.; 

Pickering v. Bishop of Ely.  

 But the argument is misconceived. All the respondents must do is to submit the 

materials for satisfying the Commissioner. If they fail to satisfy him the decree 

has no further operation. 

Held:  Dixon J at 149-150  

The subject matter it is said is the sale of chattel and in general a suit for the specific 

performance of an agreement to sell and deliver chattels will not be entertained. But 

when the substance of the matter is considered, the contract is not of this simple 

character … the subject of the sale is … shown to be a special right attached to a chattel, 

transferable only with it, and numerically restricted.  

 At 151 

… because of the limited number of vehicles registered and licenced as taxicabs, 

because of the extent to which the price represents the value of the licence, and 

because of the essentiality to the purchasers’ calling of the chattel and the licence 

annexed thereto, we should treat the contract as within the scope of the remedy of 

specific performance. 

 Extrinsic or Intrinsic difficulty not inadequate 

 Intrinsic and impossible is true inadequacy 

‘But specific performance is also the tight of a vendor of land against a defending 

purchaser. It has been said but has long since been overruled that a seller may go to law 

as he only wants the money whereas the purchaser wants the estate, but the seller 

wants the exact sum agreed to ba paid to him, and he wants to divest himself legally of 

the estate, which after the contract was no longer vested in him beneficially.’ (at 150) 

 

 

 



Wight v Haberdan Pty Ltd [1984] 2 NSWLR 280 

Facts:  Generally, contracts to pay or lend money are ones where a plaintiff will be 
adequately compensated by an award of damages at common law.  

 However, in some circumstances common law damages will not do justice to 
the plaintiff and the court will have jurisdiction to award equitable relief 

Held:  Kearney J ordered specific performance of a money lending contract 

o Damages at common law were not an adequate remedy because of the 
complex questions that would have arisen, the delay and expense 
involved and the fact that damages would be extremely difficult, if not 
impossible, to assess with reasonable accuracy.  

o The test in my view is whether by leaving the plaintiff with a remedy in 
damages justice is done.  In other words the question to be determined 
is whether such a remedy in damages is adequate to satisfy the 
demands of justice. 

 

Georges & Anor v Peter Wieland & Ors [2010] NSWSC 1378 

Held:  Per Brereton J: 

[37] Loan agreements are rarely the subject of decrees for specific performance, but 

that is not because specific performance cannot be granted of loan agreements; it is 

because damages are usually an adequate remedy, and those damages are usually the 

cost of obtaining a replacement loan on commercial terms in the market. That loan 

agreements can be the subject of specific performance was demonstrated by the case to 

which I have already referred, Wight v Haberdan, in which Kearney J explained (at 289) 

that the general rule against the granting of specific performance of a contract to lend 

money was not founded upon any philosophical objection to such an order being made 

where it entailed a mere payment of money (as was illustrated by Turner Ltd v Bladin 

(1951) 82 CLR 463, where the equitable doctrine of mutuality was invoked to enable a 

vendor to obtain a degree of specific performance which involved merely the payment 

of the purchase price under the contract for sale of land), and (at 290) that whether 

damages were an adequate remedy required consideration of the circumstances of the 

particular case in hand, the test being whether by leaving a plaintiff to a remedy in 

damages justice was done. To leave the plaintiff to pursue common law claims for 

damages would have involved complex questions, great difficulty in measuring 

damages and remoteness of the damages, and great delay and expense. His Honour 

concluded that damages would not be an adequate remedy, and that to leave the 

plaintiff to damages would be an unjust imposition. To that his Honour added that there 

was not only the factor of damages being on the face of the matter inadequate, but 

also the circumstance that the defendant’s primary obligation was one to perform the 

agreement, rather than to pay damages for breach of the agreement. 

 

 

 

 



Specific performance – obligation to pay money or loan 

 order to enforce an obligation to pay or loan money in two situations: 

a) Where the doctrine of mutuality applied;  

b) Where there is a contract to pay a third party. 

Doctrine of mutuality 

 those who apply to equity for SP are in a position to perform themselves. 

 the other party is able to make a similar application and he or she would be able to receive 

performance 

 vendor may compel SP as well as the purchaser: Tuner v Bladin  

Contracts to pay a third party 

 promisor’s obligation to be enforced is the conferral of a benefit upon a third party to the 

contract 

 Will damages at common law be an adequate remedy? 

 Damages not adequate because usually nominal 

Coulls v Bagots Executor & Trustee Co Ltd (1967) 119 CLR 460 

Held:  Windeyer J -  

It seems to me that contracts to pay money or transfer property to a third party are 

always or at all events very often contracts for breach of which damages would be an 

inadequate remedy – all the more so if it be right (I do not think it is) that damages 

recoverable by the promisee are only nominal. Nominal or substantial the question 

seems to be the same: for when specific relief is given in lieu of damages it is because 

the remedy, damages, cannot satisfy the demands of justice. 

 Barwick CJ 

But as I construe this writing, we have here not a promise by A with B for consideration 

supplied by B to pay C. It was, in my opinion, a promise by A made to B and C for 

consideration to pay B and C. In such a case it cannot lie in the mouth of A, in my 

opinion, to question whether the consideration which he received for his promise moved 

from both B and C or, as between themselves, only from one of them. His promise is not 

a gratuitous promise as between himself and the promisees as on the view I take of the 

agreement it was a promise in respect of which there was privity between A on the one 

hand and B and C on the other. Such a promise, in my opinion, is clearly enforceable in 

the joint lifetime of B and C : But it is only enforceable if both B and C are parties to the 

action to enforce it. B, though he only supplied the consideration, could not sue alone. If 

C were unwilling to join in the action as plaintiff, B no doubt, after suitable tender of 

costs, could join C as a defendant. And A's promise could be enforced. But the judgment 

would be for payment to B and C. If B would not join in an action to enforce A's promise, 

I see no reason why C should not sue joining B as a defendant. Again, in my opinion, A's 

promise would be enforced and a judgment in favour of B and C would result. In neither 

of these cases could A successfully deny either privity or consideration. 



Beswick v Beswick 

Facts:  Peter Beswick contracted with nephew John Beswick 

 To transfer business to John who would employ him as consultant for the rest 
of his life, and then pay wife Ruth an annuity 

 John refused to pay Ruth after Peter’s death 

 Ruth sort SP 

Held:  HoL: found for Ruth 

 Lord Upjohn 

o If A sues for damages for breach of contract by reason of the failure to pay B he 
must prove his loss, that may be great or nominal according to circumstances 
… at all events let me assume that damages are nominal. So it is said nominal 
damages are adequate and the remedy of specific performance ought not be 
granted. That is with all respect wholly to misunderstand that principle. Equity 
will grant specific performance when damages are inadequate to meet the 
justice of the case … 

o In this case the court ought to grant a specific performance order all the more 
because damages are nominal. C has received all the property, justice demands 
that he pay the price, and this can only be done in the circumstances by 
equitable relief. 

 Lord Nicholls: 

o ‘[t]he law recognised that the innocent party to the breach of contract had a 
legitimate interest in having the contract performed even though he himself 
would suffer no financial loss from its breach’.  

Key notes  Moral rights 

 Contracts made for third party’s benefit 

 SP of lease to anchor tenant not assessed on basis of effect on other tenants 
if anchor no longer leased: Cooperative Insurance Society Ltd v Argyll Stores 
(Hldngs) Ltd 

Mutuality 

 party must show that the other party would be able to make a similar claim against them if 
needed 

 may be lacking due to  

o capacity (minor) Boyd v Ryan (1947) 48 SR (NSW) 163; or  

o other disability and,  

o in contracts of personal service 

 Worker who cannot be compelled to perform cannot enforce against employer 

 If one party may obtain SP other party may apply even if not entitled: Tuner v Bladin 

 Completion strong grounds for SP 

 principle of mutuality cannot be raised by a defendant if the reason that the defendant 
could not get equitable relief against the plaintiff is to be found in the defendant’s own 



conduct or default: laces, unclean hands, misrepresentation, unconscionable conduct, undue 
influence etc on part of plaintiff 

 QUESTION: when must mutuality be present? 

o Price v Strange [1978] Ch 337; [1977] 3 All ER 371: the critical time for mutuality to 
be present is the date on which the court is to make the order for specific 
performance. 

o mutuality was not present at the time of the breach of contract because the 
plaintiff’s obligation to repair and renovate an apartment would have required the 
constant supervision of the court, thus precluding the defendant from obtaining 
specific performance  

o However, by the time of the hearing, the repairs and renovations had been 
completed, and thus there was no reason why the defendant would not have been 
able to obtain specific performance against the plaintiff 

o mutuality was present at the date of hearing and the plaintiff obtained his order for 
specific performance. 

Plaintiff in substantial breach and/or Ready, Willing and Able (RWA) to perform 

 A plaintiff will be denied equitable relief if he or she is in substantial breach of the contract. 
A substantial breach means a breach that would enable the other party to terminate the 
contract for that breach. Other breaches do not disqualify a plaintiff from obtaining relief in 
equity. In Green v Sommerville (1979) 141 CLR 594, at 610; 27 ALR 351, at 363, Mason J said: 

 It is well settled that a plaintiff in a suit for specific performance is not required to show that 
he has strictly complied with all of his obligations under the contract; it is enough that he has 
performed and is ready and willing to perform the substance of the contract. 

RWA – Ready, Willing and Able 

 Even if the plaintiff has committed a substantial breach, the plaintiff will be entitled to 
equitable relief if the other party has affirmed the contract and elected not to terminate it: 
Mehmet v Benson (1965) 113 CLR 295. The court will make ancillary orders to compensate a 
defendant for any losses that result from the plaintiff’s breach of contract.  

 establishes the cause of action in the first place 

 Foran v Wight (1989) 168 CLR 385 

 Vendor argued that the Purchaser was not in a financial position to complete any way on the 
set date, and therefore they were not 'ready and willing'. 

 Did the purchasers need to show they were ready and willing to perform? (no)  

 If so, at what time? Was an estoppel created by the vendor's representations? (yes)  

 When one party, A, purports to repudiate the contract, the other party, B, may either  

o accept the repudiation, and rescind the contract or  

o allow the contract to remain on foot.  

 Repudiation by way of anticipatory breach by a party to a contract does not put an end to 
the contract unless the other party accepts the repudiation and rescinds the contract … He 
may continue to treat the contract as on foot and hold the guilty party to the performance 
of his obligations. If those obligations fail to be performed the anticipatory breach will 
become an actual breach. (at 441) 



 Contract that remains on foot benefits both parties unless one party can show they were 
RWA at the time of the breach 

 If B wishes to sue under the contract for A's failure, B must be able to show that they were 
ready and willing to perform their obligations as at the receipt of A's representation. The 
onus of this is discharged if they can show they were "not incapacitated from [performing 
their obligations] and were not decided against doing so".  

 a defendant can still require the plaintiff to prove readiness and willingness  

 To show that it was ready and willing, a party simply has to show that it is not 'substantially 
incapable' of performing at the time of repudiation  

 anticipatory breach, the repudiating party's words or conduct may mean that there is no 
point for the Aggrieved party to perform his obligation on the set date  

 induces the Aggrieved party to adopt the assumption that its performance is futile and 
therefore it does not need to show readiness and willingness 

 estoppel will arise in favour of the Aggrieved party  

 Repudiation not accepted 

 Vendor’s representation estopped them from arguing that purchasers needed to be RWA to 
complete on time (Brennan, Deane, Dawson JJ) 

 To rely on estoppel purchasers had to show RWA 

 Vendor’s consideration failed so purchasers entitled to return of entirety of deposit 

 Gaudron J: no estoppel; vendor’s representation waived benefits under time of essence 
clause 

 Deane J: RW relevant to recover damages for breach 

 Mason CJ (diss): no estoppel (no detriment); purchaser must how RWA and did not 

Mehmet v Benson (1965) 113 CLR 295 

Facts:  Plaintiff who was a purchaser of land under an instalment contract, and who, 
during the currency of the contract, was declared bankrupt.  

 While a bankrupt, the plaintiff, because of the limitations imposed upon a 
bankrupt to perform a contract, was not ready, willing and able to perform, and 
would thus not have been able to obtain an order for specific performance of 
the contract.  

 However, the plaintiff obtained a discharge from bankruptcy and then sought 
an order for specific performance 

Issue:  Issue: whether Mehmet in order to obtain an order for specific performance 
had been able to demonstrate he was in a position to perform the essential 
terms of the contract at the time envisaged by the contract 

Held:  HCA: declared him to have been ready, willing and able to perform the 
contract. 

 [307] The question as to whether or not [Mehmet] has been and is ready and willing to 
perform the contract is one of substance not to be resolved in any technical or narrow 
sense. It is important to bear in mind what is the substantial thing for which the parties 
contract and what on the part of [Mehmet] in a suit for specific performance are his 
essential obligations. Here the substantial [308] thing for which [Benson] bargained was 
the payment of the price: and, unless time be and remain of the essence, he obtains 
what he bargained for if by the decree he obtains his price with such ancillary orders as 



recompense him for the delay in its receipt. To order specific performance in this case 
would not involve the court in dispensing with anything for which [Benson] essentially 
contracted 

 Of course, [Mehmet] must not by his unreadiness or unwillingness to perform have 
disowned his obligation to do so, or abandoned his rights to the benefit of the contract. 
But it is the essential terms of the contract which he must be ready and willing to 
perform. He seeks a transfer of the interest in land, the subject of the contract: the 
counterpart obligation is the payment of the price. In considering the question of 
[Mehmet’s] readiness and willingness in this respect in this case there are many factors. 
His default in paying the instalments of the price, whilst not conclusive, is amongst 
these factors. For a substantial period [Mehmet] was under the disability of an available 
act of bankruptcy, of which no doubt [Benson] might have sought to profit but did not.  

 The concession of the plaintiff in Jennings’ Trustee v King that so long as it is available, 
an act of bankruptcy must prevent a purchaser from succeeding in specific 
performance, because he cannot make an effective payment in return for the 
conveyance, is justified by the two cases to which Harman J in that case refers. But 
neither of these cases, nor any others which I have been able to discover, would justify 
the conclusion that after the act of bankruptcy had ceased to be available, and in 
default of any effective action by the other party to bring the contract to an end 
meantime, a purchaser otherwise entitled to succeed must be denied specific 
performance because during the period the act of bankruptcy was available he was 
unable to complete. 

 [314] It is necessary that the plaintiff in an action for specific performance should allege 
in his pleading and prove at the hearing his readiness and willingness to perform the 
contract on his part: and readiness involves an ability to perform it. At the date when 
the suit is commenced the plaintiff must then be in a position to say that he is ready 
and willing to do at the proper time in the future whatever in the events that have 
happened the contract requires that he do. And he must show too that he has 
performed or been ready and willing to perform the terms of the contract on his part. 
… But if, notwithstanding earlier breaches, the contract remained on foot, then [315] it 
seems to me a plaintiff is not necessarily barred from having a decree for specific 
performance if those breaches, not having resulted in a valid rescission, can be made 
good by the payment of interest. … [I]t is I think sufficient that the plaintiff in a 
purchaser’s suit should allege that he is presently ready and willing and offers to pay 
the purchase money and that it is not strictly necessary in every case for him to go 
further. … If some conditions had earlier been waived in the plaintiff’s favour   

 and therefore not complied with, it is inappropriate to allege that he was always ready 
and willing to perform them. It were better in such a case to allege that, save in so far 
as performance of any condition was waived or excused by the defendant, the plaintiff 
had performed, or been always ready and willing to perform, the contract on his part 
according to its terms. However that may be, I do not think that in this case [Mehmet] 
should have been refused specific performance because he did not prove all that he 
alleged. The case is difficult and unusual. I would, however, allow the appeal and 
substitute for the decree of the Supreme Court a decree for specific performance. But, 
as I am not convinced that [Mehmet] is now ready and willing to complete the contract, 
I think there should be a proviso to meet the situation if he should prove to be unready 
promptly to complete the contract by payment in full. To that end [Benson] should be 
expressly enabled to apply to the Supreme Court to fix a date for completion. If 
[Mehmet] is not then ready to complete, the Supreme Court could make a decree for 
rescission. In the view I take it is unnecessary to consider in detail the terms on which 
his Honour granted relief against forfeiture. But I see no reason for thinking that, 
specific performance having been refused, relief on those terms ought not to have 
been given, or that terms similar in general effect would be inappropriate if [Mehmet] 
proves unready to complete. I would allow the appeal and dismiss the cross-appeal. 

 


