
 
 

Topic 2 – Defining the Employment Relationship 

1. Types of employment 
2. Why does employment status matter? 
3. Employee or Independent Contractor? 

a. The Control Test 
b. The Multi Factor Test 

i. Stevens v Brodribb Sawmilling Company Pty Ltd 
ii. Hollis v Vabu 

iii. On Call Interpreters v Cmsner of Taxation 
4. The Fair Work Act’s coverage 
 

1. Types of Employment 
 Full-time Employment (35 – 40 hours a week) 

 Part-time Employment (something less than full time employment) 

 Casual Employment (easy to hire and fire.  No entitlements re. Sick leave, annual leave and 
other entitlements.  Have loading paid on top of their hourly rate (extra 25%).  At CL beer the 
same contractual duties as permanent employees – different in FWA: some entitlements not for 
casuals) 

 Trainees/Apprentices (learning from a master.  Can be paid less than other employees – 
separate minimum wage is set for ‘junior employees’ (trainees and apprentices)) 

 Public Sector Employment (public servants are considered separately from private sector 
employees.  Work directly for the Crown.  Governed by separate legislation to the FWA.  Vic has 
referred its powers regarding this to the Cth.) 

 Outworkers (People working outside workplace – eg home.  Often questions arise how to 
classify their relationship – eg. On call operators – are they employees or contractors?) 

 Agency Labour (an agency created to provide labour.  Agency outsources labour to a workplace 
and the worker and workplace both contract with the agency) 

 

Employee or Independent Contractor? 
 Damevski v Giudice (2003) 133 FCR 438 : agency 
 

Mr Damevski 
 
 
 
 

Endoxos  AICA/MLC 
 

 Mr D was a cleaner who was working for E originally. 
o Wore company clothing, drove van with E on it, used mobile provided by E.  (Is the 

person being held out as an employee?  Are they being presented as working for the 
company – yes). 

 E decided to transfer all of its employees into independent contractors to avoid paying their 
entitlements – wanted to move them to 2 related companies that they created (AICA & MLC) 
who would then hire the labour back to E. 

 Mr D has employment contract with AICA – it is providing labour back to E (contract). 
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o Was Mr D still an employee of E or had he become an employee of AICA and therefore 
was only a contractor with E? 

 E fired Mr D and AICA had no other work for him to do, so he was basically without a job (been 
dismissed). 

o Took an unfair dismal claim to the Australian Industrial Relations Commission. 
 To bring an unfair dismissal claim – he had to show he was an employee and 

that he had been dismissed. 

 Question: was he an employee or an independent contractor? 

 Federal Court: 
o Despite the arrangements that the parties had entered in to (contractual relationships), 

nothing had changed in the way Mr D was performing his work as a cleaner.  E still 
exercised control over the way Mr D did his work.  He still drove the car, had the 
uniform. 

 Hadn’t done enough to sever / change the relationship = he remained an 
employee when he was terminate and thus could bring a claim for unfair 
dismissal and obtain damages. 

 Have to do more than change it on paper – the nature of the relationship 
changes as well. 

 

 Creditors: employees stand before shareholders, but behind secured creditors. 

2. Why does employment status matter?  Common Law 
 Creates different rights and obligations to contractual (commercial) relationships. 

 At common law? 
o Creates rights and obligations between the parties (based on master and servant 

relationship where master can exercise control over the servant) eg vicarious liability 
(master only responsible for actions of their servants – employees not contractors) 

 Control test 
 Multi-Factor test 

 Under the Fair Work Act 2009 (Cth)? 
o Some coverage depends on type of employee and employer 

 

a. The Control Test 
 Control and obedience inherent to the master-servant relationship 

o Master directs what servant does and how they do it 

 Control – at the heart of relationship 
o The person is being controlled, and who has a right to control them? 

 

 Zujis v Wirth Brothers Pty Ltd (1955) 83 CLR 561 
o Acrobats were injured when performing in a circus. 
o When Mr Z was injured, question = was he an employee of the circus or an independent 

contractor? 
o Factors HCA looked at to decide whether the acrobats were employees or independent 

contractors: 
 They received a weekly wage (suggests employment relationship) 
 Employer had power to dismiss them when it chose (suggests employment 

relationship) 
 They performed in the circus – represented and held out to be a part of the 

circus (suggests employment relationship) 



 
 

 They participated in the grand parade as part of the circus (suggests 
employment relationship) 

 However the circus owners couldn’t direct or control how the acrobats 
completed their performance – that was up to their artistic discretion 

 But HCA said this didn’t mean that they weren’t employees. 
o All these factors considered together showed the employer could control how the 

acrobats worked and they could direct how they worked. 
o The HCA noted it is who has the right (ability) to control – they don’t have to have 

actually done it.  The circus owners did 
o “If a right to superintend and control the manner in which the servant fulfils his 

obligation must exist in some degree, a little consideration will show that the daily 
relations of a performer playing a regular part in the work of such an organisation as a 
travelling circus would demand a large measure of control and superintendence.” (per 
Dixon CJ, Williams, Webb and Taylor JJ at 571 emphasis added) 

 

 HCA has since said that control isn’t the only thing that matters (despite being one thing they 
look at).  So the HCA now uses... 

 

b. The Multi-Factor Test 
 Takes into account all of the circumstances: 

o How is the person paid? 
o What kind of work do they do? 
o Who’s responsible for directing the work? 

 

i. Stevens v Brodribb Sawmilling Company Pty Ltd (1986) 160 CLR 16 
 Injured person seeking compensation, therefore have to look at the nature of the relationship. 

 B owns a sawmill in Vic.  B engaged people to fell, cut the trees, drive the trucks – to perform 
various tasks on the plantation that the sawmill was part of. 

o Everyone who worked there had a specific function – they did 1 of these 3 tasks. 

 S was engaged as a truck driver and was struck by a log and injured. 
o [Gray drove the truck that caused the log to fall and injure S.  he was driving negligently.  

Not in dispute.] 

 S argued B was vicariously liable for G’s negligence because G was its employee – had to show 
there was an employment relationship between G and B. 

 S also argued that he was an employee of B and therefore B owed him a duty of care under the 
general principles of negligence – had to show there was an employment relationship between 
himself (S) and B. 

 Trial judge: both S and G were employees of B. 

 Appeal to FC of SC: both S and G were independent contractors. 

 Appeal to HCA: agreed with SC – S and G were both independent contractors. 
o Factors HCA considered when deciding whether an employment or independent 

contractor relationship (Mason J): 
 Degree of control exercised by B over the people working at his sawmill and the 

right of B to exercise that control = the most important factor – Mason J. 
 The mode of remuneration – how were S and G paid?  Weekly?  A set amount?  

Based on amount of timber they drove?  When and how were they paid? 
 Who provided the equipment they needed to perform their role?  Who 

maintained that equipment?  The trucks. 


