
Contract Law 

Creation of Contracts 
A contract is a transaction entered into by two or more parties that is enforceable in the 
courts. 
Contract formation requires 4 elements to be present 

1. Offer 
2. Acceptance 
3. Intention  
4. Consideration 

 

1.  Offer 

•An offer is an invitation to enter into a contractual arrangement. 
•The person making the offer is the offeror. The person to whom the offer is made is called 
the offeree. 
•When a person makes an offer they make a promise to do something in exchange for 
something in return from the other person. 
 
Offerees 
–A single party, either a person or a business. For example, you attend a neighbour’s garage 
sale and offer your neighbour $50 for a chair on display. 
–A distinct group of parties, either persons or businesses. For example, you post a notice 
on a noticeboard in your workplace offering to sell your refrigerator for 
$100. 
–An indistinct group of parties, either persons or businesses, including the ‘world at large’. 
For example, you post notices around your neighbourhood offering a reward of $200 for 
the return of your lost dog. 
 
Advertisements 
Advertisements are not usually offers. An advertisement is normally regarded as an 
invitation to another person to make an offer (sometimes called an ‘invitation to treat’) 
 
Requests 
•A request for information is an enquiry made to help a person decide whether or not to 
enter into an agreement. It is not an offer. 
 
Negotiations 
Negotiations are communications between parties that are conducted before an agreement 
is made. 
Their purpose is to try and find out what the other party wants and is prepared to promise. 
 
Termination of an offer 



•Rejection 
–Destroys offer and cannot be revived 
•Revocation 
–Communication to offeree is required 
–Not effective if offer already accepted 
•Lapse 
–Specific period 
–Indefinite period 
 
Counter offer 
•A counter-offer is a rejection of an offer and the making of a new offer in the one 
statement. 
•A counter offer destroys the original offer. 

2.  Acceptance 

•An offer is accepted when the party who received the offer (the offeree) agrees to the 
offer and communicates their agreement to the party who  made the offer (the offeror). 
•When an offer is accepted an agreement is formed. 
•Acceptance may be either express or implied. 
NOTE: that an agreement (offer + acceptance) is not the same thing as a contract 
(which requires all four elements). 
 
Express acceptance 
•Express acceptance occurs when the offeree communicates his or her acceptance by some 
direct means of communication (usually verbal or in written). 
 
Timing of express acceptance 
This is important since the offeror may withdraw their offer or put a time limit on 
acceptance. 
–Acceptance communicated in person or by telephone takes place immediately. 
–Acceptance communicated by ordinary post  (letter) takes place when the letter is posted, 
not when it is received by the offeror (this is the ‘postal acceptance rule’) 
 
Implied acceptance 
•Implied acceptance occurs when the offeree’s conduct or actions convey acceptance. 
 
Communications that are NOT acceptance 
•Silence or inaction on the part of the offeree 
•Conditional ‘acceptance’ (not valid; acceptance must be unconditional) 
•Counter offers – where the offeree tries to ‘accept’ but on slightly different terms than 
were offered – this is a counter offer, not acceptance of the original offer 
 
Case study: Acceptance by conduct 
Empirnall Holdings Pty Ltd v Machon Paull Partners Pty Ltd 



Facts: 
•E was a developer and M its architect. 
•Before a written contract was finalized, M started work on the project. E knew about this 
and made a progress payment. 
•E later refused to sign the contract, stating that the managing director ‘does not sign 
contracts’. M continued work but E later refused to proceed with the arrangement and 
denied that an agreement was in force. M sued for damages. Decision: 
•The actions of E amounted to acceptance of M’s offer of services and a contract was in 
force between the parties. 
•M was awarded damages. 

 

3.  Intention 

•Intention refers to the willingness of all parties to an agreement to be legally bound by 
that agreement. The required intention is the intention to create legal relations. 
•In order for the element of intention to be satisfied, each party must understand and 
accept that it is entering into an agreement that may be enforced by the courts. 
•The intention to create legal relations may be either expressly stated (declared in writing 
or verbally) or implied (by the conduct of the parties). We need to examine each type. 
 
Expressed intention 
•Intention to create legal relations may be (but is not required to be) expressly stated. 
Example: a term of a contract stating that any dispute between the parties must be resolved 
in the courts of New South Wales. 
 
Implied intention 
•If it would be apparent to a reasonable bystander that the parties intended their actions to 
be legally enforceable then the courts will find that the required intention exists. 
 
CASE STUDY: Church benefits 
Ermogenous v Greek Orthodox Community of SA Inc 
Facts: 
–E was the Archbishop of the Greek Orthodox Church in Australia for 23 years. 
–After he resigned he claimed that the Church owed him annual leave and long service leave 
entitlements. He had not received any such benefits during his 23 years of service. 
–The Church denied that it owed Ermogenous any benefits, claiming that the agreement 
between the parties was of a religious nature and not intended to be legally binding. 
Decision: 
–The court disagreed with the Church, finding that the factual circumstances indicated an 
intention by both parties to be legally bound. The court made an award in favour of E. 
 


