
LAWS1014 – Notes 
 
 

CIVIL vs CRIMINAL 

Individual vs Individual 
(corps) vs (corps) 

Parties The State vs Individual 

Private interest Interests Public interest 

Damages / Relief 
 Form of compensation 

Result / 
Consequences 

Punishment 
 imprisonment, fine 

Balance of Probabilities 
(lower standard of proof) 

Burden & 
Standard of Proof 

Beyond Reasonable Doubt 
(higher standard of proof  since involves the State 

and individual & severe punishment) 
 
 

INQUISITORIAL SYSTEM vs ADVERSARIAL SYSTEM 

Civil law system  Common law system 

Judge controls the dispute  Parties control the dispute  parties define the 
dispute, decide what evidence/arguments to give to 

the court, decide which witness to call in… 

Codified law, rather than judge-made laws 
 no binding precedent 

 Court decisions form precedent, and are legally 
binding on lower courts 

Cases much shorter   Trials are quite lengthy, extensive evidence  

Judge is inquisitive and proactive  judge 
will ask questions to draw out evidence on 

issues 

 Judge plays an impartial role as an umpire  
reactive; listen to evidence, make decisions based on 
rules of law  but cannot raise new issues or cross-

examine witnesses 

Documented proof and evidence  no 
cross-examination, and no physical hearing 

 decision made on the paper 
 

 Oral argument, oral evidence  cross-examination 

No rigid separation between pre-trial and 
trial phases 

 Distinct separation between pre-trial and trial phases 

Note: this is very idealised way of differentiating between Inquisitorial and adversarial system  most 
systems are a hybrid mix of the systems 

 

(Page 12 – The Trial) 
 
 

Part 1: Criminal Procedure 
 

Topic 1: Introduction to Criminal Procedure 
 

Part 1: The Criminal process, its underlying principles and its importance 
 

In practice, the criminal procedural law (criminal procedure) controls the balance between state power 
and the rights of the individual. 
 
Procedural Law 

 Procedural law draws from various/multiple sources of law (e.g. subordinate legislative instruments, 
court rules) to comprise a set of rules by which a court hears and determines how and when 
substantive matters may be put before a court 



 There are different rules and processes for civil, criminal or administrative proceedings 

 Rules set expectations and duties required of ‘actors’ in the justice system (i.e. police, prosecutors) 

 Rules are designed to ensure procedural fairness (i.e. fair and consistent application of due process). 
Essentially, procedural law provides for access to justice in a measured and predictable way for the 
parties  

 Procedural law may also broadly refer to procedural rights that allow for access to information, to 
participation in proceedings, to be heard or listened to including rights to allocution (to speak) before a 
court, which draw from recognised: 
1. common law processes 
2. statutory development/reform of the common law, and/or  
3. human rights instruments ratified on the local jurisdictional (NSW) level, e.g. International 

Covenant on Civil and Political Rights 

 Purpose: 
- Guarantee procedural fairness 
- Achieve accuracy in decision making 
- Enforce substantive rights critical to the perceptions of fairness 
- Lindsay Farmer: to produce civil order; a state of ordered relations 

 
Procedural vs Substantiative Criminal Law 
 

Procedural Criminal Law Substantiative Criminal Law 

 Sets out the method to implement the 
objectives of substantive criminal law (e.g. a 
fair trial to determine whether accused has 
committed offense) 

 Traditionally, there is a distinction between 
pre-trial processes (focused on criminal 
investigation – e.g. Police Powers, Bail law) and 
the trial process (where criminal responsibility 
and punishment are decided).  

 Sets out types of criminal offences (e.g. in 
Crimes Act) – defines what the crime is and 
sets out the punishment for contravention  

 Sets out rights and responsibilities as defined 
by the legislature and courts 

 Sets out the elements of criminal offences (i.e. 
what conduct constitutes criminal conduct) 
and who can prove those offences 

Blurred boundaries and overlaps between substantive and procedural criminal law. 

 E.g., procedural law and procedure ‘actors’ influence whether a person will be found guilty  

 Consider, for e.g., policing powers and public order offending – both a substantive offence but also 
used as a means of engagement for the purpose of exercising police powers – search, seizure, arrest 

 E.g. Criminal Infringement Notices (covered in readings)  cover certain specified offenses (e.g. 
offense of language/conduct)  Police may issue a fine (i.e. a criminal infringement notice) for 
offensive conduct; person can pay fine (and no criminal record) or challenge the finding and go to 
court; court may find the person innocent  so uncertainty about who determines whether conduct 
is criminal (Court or Police?) 

Discretionary aspects to the pre-trial criminal 
process.  
The process that the case will go through. 

Rules of criminal law (set out in legislation) applied 
to courts. 
Refers to the crime itself and its interpretation. 

Defines/gives legal rights, duties, powers and 
liabilities 

Method/mode for proceeding to enforce legal 
right 

E.g. Police responsibility to caution upon arrest  
“right to remain silent. Anything you say/do can be 
used against you” 

E.g. criminal offense of assault in s 61 of Crimes 
Act  2 years prison  

 
Importance of Procedural Criminal Law 

 Procedural law is about the ‘Rule of Law’ in action 
- Equality before the law 
- Law is applied consistently 



- Discretion is exercised in a fair and consistent manner 

 Procedural law controls the balance between state power and the rights of the individual 
- Reflects the adversarial nature of the Criminal Justice System  we are therefore aiming to ensure 

balance of power and procedural fairness (fair trial) 

 However, the rule of law is put into action through the acts of individuals exercising discretion 
- Discretion is the “room for decisional manoeuvre” or “ability to make a choice between more than 

one action”  e.g. Police has discretion to ignore criminal conduct, to issue a warning/notice or to 
charge the person with a criminal offense  

 A central question in both civil and criminal procedure is  “to what extent must we regulate the 
exercise of discretion to ensure that all of the actors in the system are subject to the rule of law?” 

 “The history of liberty has largely been the history of the observance of procedural standards.” 
- Justice Felix Frankfurter in McNabb v U.S., 1943. 
- Quote describes how liberty has been protected by procedural law  

 Criminal procedure, in particular, affects perceptions of the legitimacy and fairness of ‘justice’.  

 Criminal justice actors hold extensive discretion over whether people are diverted or proceed to court, 
and thus, the extent of exposure to criminal justice sanctions 

 
Sources of Procedural Criminal Law 

 Criminal Procedure Act 1986 (NSW) (‘CPA’) 

 Criminal Procedure Regulation 2017 (NSW) 

 Bail Act 2013 (NSW) 

 Evidence Act 1995 (NSW) 

 Law Enforcement (Powers and Responsibilities) Act 2001 (NSW) (‘LEPRA’) 

 Crimes (Sentencing Procedure) Act 1999 (NSW) (‘CSPA’) 

 Legislation regulating each of the courts e.g.: 
- Local Court Act 2007 (NSW) 
- Court Rules e.g. Supreme court Rules 1970 made under the Supreme Court Act 1970 (NSW) 

 Director of Public Prosecutions Act 1986 (NSW) 
- Office of the Director of Public Prosecutions (DPP) Guidelines 

 Case law from NSW and other state courts, as well as the High Court 
 
How does the adversarial nature of our system influence criminal procedure? 
The ‘Fundamental Principle’ and the Principles underlying the Criminal Justice System 

 The balance between state power and the rights of the individual are underpinned by the common law 
principles of fair trial, which includes the ‘fundamental principle’ that: 
- The Prosecution bears the onus of proof and the accused cannot be compelled to give evidence for 

the Prosecution  Kiefel J in Lee v NSW Crime Commission (Lee (No 1)) [2013] (Henning et al, The 
Trial)  
 [Para. 174]: “The golden thread of the system of English criminal law is that it is the duty of the 

prosecution to prove the prisoner's guilt. This is consistent with the presumption of an accused’s 
innocence. If finds expression as a fundamental principle of the common law of Australia.” 

- This fundamental principle is derived from Woolmington v DPP [1935] AC 462 at 469 70 per Lord 
Sankey LC. (See Brown et al 248): 
 ‘Throughout the web of the English criminal law one golden thread is always to be seen that it 

is the duty of the prosecution to prove the prisoner’s guilt subject to what I have already said 
as to the defence of insanity and subject to any statutory exception.’  a metaphorical 
“golden thread” of the presumption of innocence in criminal law 

 Facts: Woolmington had visited his ex-wife at her mother’s house with a shot gun  he 
intended to threaten her with suicide to convince her to come back to him  but he 
accidently shot her when pulling the gun out 



 At trial: Trial judge held that he was presumed guilty of murder unless he could prove to the 
jury that his wife’s death was due to an accident 

 In appeal: House of Lords (Lord Sankey LC.) held that the prosecution has to prove the accused 
guilty beyond reasonable doubt  the prosecution failed to do so, and his conviction was 
quashed  

 How does the presumption of innocence impact upon criminal procedure? 
- Pre-trial:  

 right to silence  no one can demand a suspect explain their whereabouts, motivations or 
feelings), not compelled to answer police questions upon arrest 

 right to privacy  no one can just march into a suspect’s house to search for evidence 
 right to liberty  no one can detain, lock up or imprison a suspect because it is more 

convenient than allowing them to remain at large, No arrest for questioning only,  
- Trial: not compelled to give evidence to prosecution, prosecution must prove that the accused is 

guilty (the burden of proof does not fall on the accused to prove they are not guilty)  
- Bail law: presumption of innocence informs bail decisions  the person in question has not been 

proven guilty yet, so presumed innocent  

 Identify issues that the fundamental principle of the criminal law (the duty of the prosecution to prove 
the accused’s guilt) raises for criminal procedure? 
- The fundamental principle is worn away by statutory incursions  the “moth-eaten golden thread” 
- Brown et al (pg 249)  “increasingly moth-eaten as its protection has been eroded by statutory 

provisions” 
- Exceptions to the persuasive burden of proof on the prosecution  defence of insanity and onus of 

proof is reversed by statute (e.g. relating to drugs) 
 Accused bears the onus of proving the defence of insanity (i.e. that they were not of the state 

of mind of the hypothetical reasonable person at the time of the actus reas) 
 Drug laws = example of statutory reversal of the B.O.P  if accused possess more than 

specified amount of a given drug, they are presumed to intend to supply the drug, unless they 
can rebut the presumption  B.O.P reverses to the defendant 

 In both cases, the defendant’s standard of proof is on the balance of probabilities 

 What is the difference between the persuasive burden of proof and the evidential burden of proof? 
- Persuasive B.O.P = prosecution has the burden to persuade the decision maker (jury, judge) of the 

truthfulness of the proposition 
- Evidential B.O.P = burden to produce sufficient evidence to “suggest a reasonable possibility” (Lord 

Devlin – Jayasena v R [1970] AC 618 at 624) that there is an issue regarding the existence or non-
existence of a fact  i.e. sufficient evidence for a tribunal to call upon the other party to answer 
 For the accused, the matter is assumed to be proven against him unless he can bring sufficient 

evidence to raise an issue on the matter  if there is sufficient evidence, the prosecution has 
burden of proving beyond reasonable doubt in the criminal prosecutions 

- Brown et al textbook: pages 250 
 Evidential B.O.P = duty of passing the judge  evidential burden is applied by the Judge, in 

deciding whether to leave the general issue or question to the jury 
o Governs what the Judge does  in leaving the question to the jury or withdrawing it from 

them 
 Persuasive B.O.P = application by the jury  

o Governs what the Judge says  in directing the jury how they are to reach their verdict 
- Brown et al textbook: pages 246-7  

 Imagine police finds heroin hidden in your house  they find pictures of you overseas recently 
 you are charged with heroin possession  but know nothing about it, you suspect your 
friend hid it there 

 Case 1 (persuasive): Law requires prosecution to only prove that you were in possession of 
heroin  as this shows that you knew you were in possession of it  burden falls on you to 
prove that you did not know it was there  that is very hard to do 



 Case 2 (evidential): Law requires prosecution to prove you knew it was there  what evidence 
could prosecution bring? (e.g. conversations)  chances of you proven innocent is higher 
when burden falls on prosecution to prove you knew it was there 

- Brown et al textbook: pages 249 
 Criminal Code makes it a crime for people to assist other countries in armed hostilities against 

Australian Defence Force 
 According to Statute, a person accused of this crime must bring enough evidence to show that 

their conduct was simply humanitarian aid (this is the evidential B.O.P) 
 Once the defence (person accused) provides enough evidence to raise an issue, the burden of 

proof switches to the Prosecution to disprove beyond reasonable doubt that it was 
humanitarian aid (persuasive B.O.P) 

 
Common Law principles underlying criminal justice (ASSIGNMENT QUESTION) 

 IMPORTANT: you must reflect on the principles that apply to criminal procedure throughout our 
consideration of forthcoming topics  and in the ASSIGNMENT 
- These principles are aspirational 
- In some cases, these principles may be present or be upheld  and to varying extents or degrees 
- But in other cases, these principles may not have been observed  
- Many of the below liberties have been “worn away by statute” and by judges exercising discretion 

in the interpretation of statute and their application 
- We can evaluate whether new legislation or statutes protect these principles 

 Legislative powers must be understood in relation to existing common law principles that limit such 
powers, including: 
 

Right to 
personal liberty 

 Achieved by placing requirements on police officers (through Statute): 

- The right to personal liberty cannot be impaired or taken away without 

lawful authority 

- Police officers need a warrant to arrest 

- Statute allows for arrest without warrant when certain statutory 

requirements are met [s 99(1)(a)-(b) of LEPRA]  can only lawfully arrest: 

 On reasonable grounds  s 99(1)(a) 

 If arrest is reasonably necessary  s 99(1)(b) 
Presumption 
of innocence 

 Until a charge has been proven and person convicted, the presumption is to 

be that they are innocent 

 Woolmington v DPP [1935] AC 462 at 469 70 per Lord Sankey LC: 
‘Throughout the web of the English criminal law one golden thread is 
always to be seen that it is the duty of the prosecution to prove the 
prisoner’s guilt’  Fundamental Principle 

 Lee v NSW Crime Commission (No 1) – Kiefel J: “The golden thread of the 
system of English criminal law is that it is the duty of the prosecution to 
prove the prisoner's guilt.” [174]  Fundamental Principle = Prosecution 
has the burden of proving the accused is guilty  

 Assumed disparity in resources between the accused individual and the 
prosecuting state  protect the accused from tyranny by powerful and well- 
resourced state 

 Suspects are not obliged to assist the state in its prosecution of criminal 
charges, and have the following rights – right to privacy, right to silence, right 
to liberty throughout the investigative process, accused’s criminal history is 
inadmissible  not absolute rights 

 Bail: 
1. Protection of the community by preventing further serious offending 
2. Protection of the integrity of the trial process 



3. Maintain the presumption of innocence and the right to general liberty 

 Feeley argues that the process of bail “Informal sanctions in the CJS shifts the 
locus of punishment from sentencing to the preliminary stages” 

 X7 v Australian Crime Commission [2013] HCA 29 at [101] – Hayne and Bell JJ: 
- Accusatorial system  accused is not called upon to answer any 

allegation or charge until the prosecution has made available all 
evidence of proof of accusation to the accused 

- Held: accused has the right to remain silent and test the charges/strength 
of evidence in court 

- Hayne and Bell JJ illustrate the guiding principle of the presumption of 

innocence: 
 “the process for the investigation, prosecution and trial of an 

indictable Commonwealth offence is accusatorial… in the sense that 
an accused person is not called on to make any answer to an 
allegation of wrong-doing, or to any charge that is laid, until the 
prosecuting authorities have made available to the accused 
particulars of the evidence on which it [relies]…in proof of the 
accusation…made. 

 And even after that information has been provided, the accused…need 
[only]…plea of guilty or not guilty to the charge.”  

 If they plead not guilty, they are entitled to go to trial and put the 
prosecution to the task to prove the charge and test the strength of 
the evidence 

 The accused’s ability to test the strength of the prosecution’s 
evidence is only limited by their instructions to their lawyer  the 
lawyer cannot test the prosecution’s case in a manner inconsistent 
with the accused’s instructions 

 Note: the two Justices’ description of the accused person’s choices and 
entitlements invoke “starry-eyed optimism” (Henning et al, The Trial)  

- Facts:  
 The Australian Crime Commission Act 2002 (“the ACC Act”) vests 

power in examiners appointed under the Act to conduct examinations 
of individuals.  

 X7 was arrested and charged for drug offence  he received a 
summons under s 28 of the ACC Act  he refused to answer any 
questions 

- Held: 
 ACC legislation did not disclose clear intention to restrict an accused’s 

right to silence and thus did not authorise compulsory examination of 
a person subject to pending criminal charges 

No detention 
without legal 
cause (related to 
– the right to 
personal liberty) 

 DPP v Carr (2002) limits police powers where arrest if it is “reasonably 
necessary” when it is the last resort  consistent with s 99(1)(a)-(b) of 
LEPRA 

 Arrest is an additional punishment involving deprivation of freedom and 
frequently ignominy and fear 

 Presumption of innocence 
  No punishment   
  without conviction  
  by due process 

 

 Recognising that there must be a process of conviction before punishment 
 Links to the notion of “fair trial” 



Part 2: Court hierarchy, jurisdiction and the distribution of criminal matters 
 

Court Hierarchy – Criminal                                                                               
Jurisdiction 

 Jurisdiction refers to the authority to make legal decisions and judgements  about what to do, to 
whom, and in relation to what  

 The technical dimension of jurisdiction: which courts are authorised to determine which matters? 

 There are jurisdictions to deal with particular types of issues, with particular types of people and over 
particular territories 

 State v Commonwealth jurisdiction 

 R v Ward (No 2) [1980] VR 209:  
- Facts: Jenny fired a pistol across the Murray River (located in Albury in NSW)  the shot hit and 

killed Albert who was standing on the other side of the river in Victoria  
- Issue: which Jurisdiction applies to this murder?  

 Two theories on territorial jurisdiction: 
1) Initiating theory: the place in which the conduct was initiated 
2) Terminating theory: the place where the consequences of the conduct occurred 

- Held: The court held that the second theory applies in this circumstance and the Victorian 
jurisdiction applies  Albert was shot as a consequence of the conduct in Victoria  

- Also brings up the issue of international law  e.g. criminal offense over the internet  accused in 
Australia, but impacted person in UK  does UK or Australian law apply? 
 

 Criminal Jurisdiction in NSW Indictable or 
summary? 

Decision 
maker 

Offense type 

Supreme 
Court 

‘all jurisdiction’ (Supreme 
Court Act 1970 (NSW) s23),  
all indictable offences (CPA 
s46) 
 

Indictable offences 
that are not required 
to be dealt with 
summarily (CPA s8) 
 

Judge and jury 
(not in all 
circumstances) 
 

Murder (s19A Crimes 
Act) and treason (s12 
Crimes Act) only 
**most serious cases 
 

District 
Court 

Jurisdiction conferred by the 
Criminal Procedure Act 
(District Court Act 1973 
(NSW) ss9, 166); all 
indictable offences except 
murder and treason (CPA 
s46, Crim Proc Reg 115) 
 

Indictable offences 
that are not required 
to be dealt with 
summarily (CPA s8) 
 

Judge and jury 
(not in all 
circumstances) 
 

All indictable 
offences (excluding 
murder and treason) 
that are not required 
to be dealt with 
summarily. 
 

Local 
Court 

As conferred by law Local 
Court Act 2007 (NSW) s9 
 

Offences permitted 
or required to be 
dealt with summarily 
(CPA ss 6 & 7) 
 

Magistrate All summary 
offences and all 
hybrid offences 
where no election 
has been made  

 
How do I determine where an offence will be heard?  
1. 3 categories of offences 

a. Indictable only (‘strictly indictable’)  
b. Hybrid (or ‘elective’)  indictable offences that must proceed summarily (through Local Court), 

unless the Prosecution elects otherwise (for Table 1 offenses in CPA 1986 – more serious offenses) 
c. Summary only  

2. Next, look at the provision that creates the offence and note the maximum penalty: 
a. Summary only e.g. offensive language 
b. Strictly indictable e.g. murder 



3. If it is indictable; check Tables 1 and 2 of the Criminal Procedures Act 1986 (NSW) to see whether it is a 
hybrid offence 

 
Strictly Indictable Offences: District Court or Higher  

 Offences “must be dealt with on indictment unless” required to be dealt with summarily under the CPA 
or another Act (S 5 of CPA 1986): 

 Offences dealt with on indictment are to be dealt with by: 
- Supreme Court (murder and treason), or 
- District Court (note: manslaughter can be heard in DC) 

 The District Court has jurisdiction over all indictable offences, s 46(2) of the CPA provides exception: As 
per Reg 115 Crim Pro Reg 2017: treason and murder.  
- Criminal Procedure Regulation 2017 s115 

 For the purposes of section 46(2) of the Act, the offences referred to in sections 12 (treason) 
and 19Aa (murder) of the Crimes Act 1900 (NSW) are prescribed as being offences that are not 
within the jurisdiction of the District Court.  

- S46 Jurisdiction of courts 
(1) The Supreme Court has jurisdiction in respect of all indictable offences. 
(2) The District Court has jurisdiction in respect of all indictable offences, other than such offences as may 

be prescribed by the regulations for the purposes of this section 
 
Strictly Summary: Local Court 

 Some offences are to be dealt with summarily (CPA s6)  Summary offences 

- Offences to be dealt with summarily: 
 Those required to be dealt summarily by the CPA or other Act, unless election made to have 

the matter dealt with on indictment. 
 Offences labelled as summary offences 
 Offences punishable by a maximum penalty up to 2 years (unless it is an offence required to 

be dealt with on indictment; and an offence listed in CPA Schedule 1, Tables 1 or 2)  

 Offences permitted/required to be dealt with summarily are to be dealt with by Local Court (CPA s7)  

 Maximum Penalty  
o a maximum penalty up to two years (unless it is an offence required or permitted to be dealt 

with on indictment; and an offence listed in CPA Schedule 1, Tables 1 or 2) 
 
Elective or ‘hybrid’ offences  downward classification  

5  Certain offences to be dealt with on indictment 
(2) An offence must be dealt with on indictment unless it is an offence that under this or any 

other Act is permitted or required to be dealt with summarily  
(3) An offence may be dealt with on indictment if it is an offence that under this or any other 

Act is permitted to be dealt with summarily or on indictment  

6  Certain offences to be dealt with summarily 
(1) The following offences must be dealt with summarily – 
(a) an offence that under this or any other Act is required to be dealt with summarily,  
(b) an offence that under this or any other Act is described as a summary offence, 
(c) an offence for which the max penalty that may be imposed is not, and does not include, 

imprisonment for more than 2 years, excluding the following offences 
(ii) an offence that under any other Act is required or permitted to be dealt with on 

indictment, 
(iii) an offence listed in Table 1 or 2 to Schedule 1.  

(2) An offence may be dealt with summarily if it is an offence that under this or any other Act is  
   permitted to be dealt with summarily or on indictment  



 Hybrid offences are offences that can be dealt with either summarily or indictment  they are taken to 
be indictable offenses that must be dealt with summarily 

 S 260 of CPA – sets up the Table 1 and Table 2 mechanism of election  offences to be dealt with 
summarily unless election made to proceed on indictment 

 They “define deviance down” (Garland) by shifting indictable offences into summary jurisdiction  
- S 260 (1)  Table 1 offences (more serious elective offences) – both P and D have the power to 

elect to proceed on indictment (i.e., to proceed in higher court) 
 More serious elective offences 
 D won’t elect for trial on indictment  because exposure to the maximum sentencing 
 D might elect to proceed to trial on indictment  as D wants to be tried by jury  D may have 

grounds to believe that they can convince the jury of acquittal where a magistrate would not 
 What factors might influence P in deciding whether or not to elect for a trial on indictment?  

P wants to expose the accused to the max sentence for the interests of the community  
- S 260 (2)  Table 2 offences (less serious elective offences) – only P has power of election  

 Downward classification of indictable offences to ‘hybrid’ /‘either way’ offences set out in Criminal 
Procedure Act 1986 (NSW) Schedule 1: Tables 1 & 2 

 Maximum Penalty 
- Significant reduction in penalty when proceed summarily. If tried on indictment: 

 Sexual touching – child under 10 (s 66DA) 
o Up to 16 years of imprisonment 

 reckless GBH or wounding (Crimes Act s 35) 
o up to 14 years 

 Break-enter house; commit serious indictable offence (s 112(1)) 
o up to 14 years 

- having the matter heard summarily reduces the sentence of one offence to a maximum of 2 years 
 S 267 Crim Pro Act – maximum penalties for Table 1 offences 
 S 268 Crim Pro act – maximum penalties for Table 2 offences 

- Aggregate sentences (including cumulative/consecutive or corroborative/concurrently), maximum 
5 years (see ss53B Crimes (Sentencing Procedure) Act 1999)  
 ss58 of Crimes Act  cannot impose a new sentence of imprisonment to be served 

consecutively/partly concurrently/partly consecutively  
- In exam questions  always provide advice on the maximum penalty (both when it proceeds 

summarily and on indictment) 
 Implication of the Downward Classification of Indictable offenses to Hybrid/Elective (and it proceeds 

summarily) 
1) Maximum penalty reduces significantly to 2 years 
2) More criminal cases are tried in the Local Court 
3) Confers more power to the Police and Prosecution  choice of Jurisdiction used to be in the 

Magistrate, but now it is up to the Prosecution to decide jurisdiction for hybrid/elective offences 
 Department of Prosecution decides jurisdiction after reviewing police report 

 
Time Limit s 179 Criminal Procedure Act  
 Summary offences: 6 months 

- does not apply when  
 an offence for which an act or law specifies another period within which proceedings must be 

commenced 
 an indictable offence that is being dealt with summarily 
 an offence involving the death of a person that is or has been the subject of a coronial inquest 
 back up summary offence if the District Court determines an appeal against a conviction or 

finding of guilty by the Children’s Court or Local Court for the related indictable offence to be 
setting aside the conviction or finding of guilty  

 Indictable and Hybrid: no time limit 



(c) Personal attributes and circumstances of the person, to the extent known to the police officer, 
(d) Whether an alternative course of action to arrest is appropriate in the circumstances. 

 S 79 Offence of failing to appear  It is a criminal offence for failing to appear before court (in 
accordance with bail acknowledgement) without reasonable excuse: S79(1) 
- S79(2) the onus is on the person granted bail to prove reasonable excuse  
- S79(3) maximum penalty for failing to appear = maximum penalty for the offence which bail was 

granted  as long as the penalty does not exceed 30 years imprisonment/not to exceed 30 
penalty units: S79(4) 

Note:  

 S 50 – Prosecutor may make detention application 
- S50(1) prosecutor may apply to a court or authorised justice for refusal or revocation of bail, or 

grant of bail with imposition of bail conditions 

 S 74 – Multiple release or detention applications to same court not permitted 
- S74(1) a court that refuses bail for an offence, or affirms a decision to refuse bail, after hearing a 

release application is to refuse to hear another release application for the same offence, unless 
there are new grounds  

- S74(2) a court that grants or dispenses with bail for an offence, or affirms the decision to 
grant/dispense with bail, after hearing a detention application is to refuse to hear another 
detention application for the same offence, unless there are new grounds 

- S74(3) new grounds for a further release application are: 
(a) person not legally represented when previous application was dealt with and the person now 

has legal representation, or 
(b) material information relevant to the grant of bail is to be presented in the application that was 

not presented to the court in the previous application, or 
(c) circumstances relevant to the grant of bail have changed since the previous application was 

made, or 
(d) the person is a child and the previous application was made on a first appearance for offence. 

- S74(4) new grounds for a further detention application are: 
(a) material information relevant to the grant of bail is to be presented in the application that was 

not presented to the court in the previous application, or 
(b) circumstances relevant to the grant of bail have changed since previous application was made 

 The defence lawyer is less likely to make a bail application until the materials are ready, so the person 
might have been in custody for longer than they should be   

 
 

Topic 4: Pre-Trial Processes and Appeals  
 

Legislation and Reform 

 Director of Public Prosecutions Act 1986 (NSW) (the DPP Act) 

 Criminal Procedure Act 1986 (NSW) (‘CPA’) 

 Office of the Director of Public Prosecutions, Prosecution Guidelines (‘ODPP Guidelines’) 
- ODPP Guidelines in force 

 see https://www.odpp.nsw.gov.au/sites/default/files/prosecution-guidelines.pdf  
 or https://www.odpp.nsw.gov.au/prosecution-guidelines-0  

 Justice Legislation Amendment (Committals and Guilty Pleas) Act 2017 (NSW) 
 

Part 1: Pre-Trial Processes 
 

ROLE OF THE PROSECUTOR 

 What do you see as important qualities for a prosecutorial system? What would you require of it? 
- Phillip’s Report (1981) – Royal Commission on Criminal Procedure: “A prosecution system should 

be judged by broad standards of fairness, openness, accountability and efficiency” 
- [Para. 6.8]:  

https://www.odpp.nsw.gov.au/sites/default/files/prosecution-guidelines.pdf
https://www.odpp.nsw.gov.au/prosecution-guidelines-0


 “Is the system fair; first in the sense that it brings to trial only those against whom there is an 
adequate and properly prepared case and who it is in the public interest should be prosecuted 
(that is, tried by a court) rather than dealt with in another way (by cautioning, for example), 
and secondly in that it does not display arbitrary and inexplicable differences in the way that 
individual cases or classes of case are treated locally or nationally?  

 Is it open and accountable in that those who make the decisions to prosecute or not can be 
called publicly to explain and justify their policies and actions as far as that is consistent with 
protecting the interests of suspects and accused?  

 Is it efficient in the sense that it achieves the objectives that are set for it with the minimum 
use of resources and the minimum delay?  

 Each of these standards makes its own contribution to what we see as being the single 
overriding test of a successful system. Is it of a kind to have and does it in fact have the 
confidence of the public it serves?" 

An Independent Prosecution Agency 

 Independent of Executive Government? 
- Director of Public Prosecutions Act 1986 (NSW)  

 s 2A Term of office:  
o s 2A(1): the Director’s term of appointment to 10 years or a lesser term that does not 

allow the Director to reach an age more than 75 years 
 Director now has limited security of tenure (after Reform made)  controversial, as it 
reduces the political independence of the Director by diluting the protections against 
political interference  fear that the DPP’s decisions may threaten the Director’s position 
 s13 provides a remedy for this  

o Brown et al, notes that previously, the Director had a security of tenure (could stay in 
their role forever, would not be expelled from role, and up to them when to resign)  
purpose was to protect the independence of the role (political independence) 

 s 4 Director:  
o s 4(1): Governor may appoint a Director of Public Prosecutions. 
o s 4(3): Director is responsible to the Attorney General for the due exercise of the 

Director’s functions, but nothing in this subsection affects or derogates from the authority 
of the Director in respect of the preparation, institution and conduct of any proceedings. 

 s 7 Principal functions: sets the principal function of the Director as instituting and conducting 
prosecutions (whether on indictment or summarily) on behalf of the Crown for indictable 
offences in the Supreme Court  and District Court + appeals in any court + conduct as 
respondent in any appeal 
o s7(2) sets out the Director’s functions in finding a Bill (to initiate proceedings) or No Bill 

(discontinuation of proceedings) 
 s 8 Instituting other proceedings: may undertake committals for indictable, proceedings for 

summary matters in any court and summary proceedings for hybrid offences. 
 s 13 Guidelines to Crown Prosecutions etc by Director:  gives the Director of the DPP the 

power to issue guidelines to the Deputy Directors, the Solicitor, and Crown Prosecutor with 
respect to the prosecution of offences… 
o Guidelines were binding 
o S13 led to the development of ODPP Guidelines: 

- ODPP Guideline 2 – Role and Duties of the Prosecutor 
 ‘A prosecutor is a “minister of justice”. The prosecutor’s principal role is to assist the court to 

arrive at the truth and do justice between the community and the accused according to law 
and the dictates of fairness.  

 A prosecutor is not entitled to act as if representing private interests in litigation…’  
- ODPP Guideline 3 – Fairness  

 ‘A prosecutor must act impartially and fairly according to law… informing the defence and the 
court of…. 



Part 2: Civil Procedure 
 

Topic 6: Civil Process, Open Justice, Fairness, Adversarial System  
 

Part 1: Introductory and Overarching Principles 
 

Some themes to consider throughout the course  

 The social purpose(s) & function(s) of the civil justice system  

  Changes in the conceptualization of civil justice as a result of increased use of ADR  

  Distribution of power & resources and how courts can control imbalances  

 Interrelationships and interactions amongst different parts of the civil justice system  

 Public vs private aspects of civil justice  

 Role of the overriding purpose of the CPA 

 Balancing competing objectives:  
1. Open justice and fair trial;  
2. The tension between efficiency (cost and delay reduction) and justice – see AON v ANU and 

Queensland v JL Holdings  
3. Access to justice and the role of litigation in society  
4. The role of judicial discretion in managing cases 

 
Procedural vs Substantiative Law 
 

Procedural Law Substantiative Law 

 Lexi fori 

 Application of law of procedure and evidence of the laws of the 
court which is hearing the claim 

 Law that governs the conduct of proceedings before the court 
(used to enforce substantive rights or claims)  

 Doesn’t impact substantive law itself (but may impact 
outcome)  

 Sometimes called 'adjectival' law 

 Procedural law in Australia is for the most part 'trans-
substantive,' meaning it applies across substantive fields of law  
- Some exceptions exist (e.g., fraud, negligence) with respect 

to some particular procedures 

 Lex loci delicti  

 Application of law in which the 
wrongful act took place 

 Law that defines legal rights, 
duties and liabilities  

==> E.g. if the claim occurred in 
VIC but it is heard in NSW – the 
procedural law that applies is NSW 
and the substantive law that 
applies is VIC and common law. 
 

 
Procedural law reflects the ‘Rule of Law’ in action 

 The rule of law contemplates consistency-as-fairness (eg, 'justice is blind')  

 But strict (mechanical) adherence to rules can lead to unjust results  
- Solution = judicial discretion  
- Problems: What is discretion? What are the limits of discretion? When is discretion warranted? 

Who oversees the use of discretion?  

 Further reading from a US perspective: Robert G. Bone, ‘Who Decides? A Critical Look at Procedural 
Discretion’, (2007) 28 Cardozo Law Review 1961  

 
Features of Civil Procedure  

Private Public 

 Resolves disputes to prevent ‘blood feuds, 
rampant crime and violence.’ (quoting Bayles)  

 Provides a means of enforcing rights  

 Provides a means of accessing rights  

 Provides a public statement of norms and 
values relating to justice  

 Reinforces the authority of the state  

 Reflects the ‘rule of law’ in operation  



 Ensures fairness in the operation of the judicial 
system on an individual level (ie, between the 
parties) 

 Ensures fairness in the operation of the 
judicial system on a systemic level (ie, at a 
societal level) 

NOTE: Civil procedure is a choice made by each society about the weight of certain competing 
interests; individual rules are not the same from country to country though the goals are often similar 

 
What is civil procedure? 

 Procedural laws are “rules which are directed to governing or regulating the mode or conduct of court 
proceedings”  McKain v R W Miller & Co (SA) Pty Ltd (1991) 174 CLR 1 at 26-27 per Mason CJ  

 Perceptions of civil procedure:  
- 'Mere' rules (technical/practical specialty only);  
- Fundamental reflection of how society resolves disputes between private parties (both within and 

without court) and the role lawyers play in that process  

 Our course covers both technical/practical issues and deeper philosophical issues of civil justice 
 

Why are the rules important? 

 Hazel Genn, ‘Introduction: What is Civil Justice For?’ p. 3 KLVM. 
- ‘Why are the procedural rules so important? The answer is that the rules guarantee procedural 

fairness, and procedural fairness is important both in its own right and through its link with 
substantive justice.’ 

- ‘It has been argued that legal procedure is “a ritual of extreme social significance” and that the 
characteristics of a “civilised country” are revealed not so much through the substantive law as in 
the practice and procedure of the courts.’ 

 
Purposes of procedural law 

 To provide rules that facilitate resolution of legal disputes  

 To provide procedural fairness and due process to all litigants  

 To promote access to justice  

 To minimize costs and delays  

 To promote the legitimacy of the legal system  
- NOTE: not all these goals can be simultaneously fulfilled to their logical extremes 

 
Sources of civil procedural law 
Applicable in NSW 

 Civil Procedure Act 2005 (NSW) [referred to as CPA] 

 Uniform Civil Procedure Rules 2005 (NSW) [referred to as UCPR] 

 Court Rules 
- E.g. Supreme Court Rules 1970,  
- District Court Rules 1973,  
- Local Court Rules 2009 

 Court Acts  
- E.g. Supreme Court Act 1970;  
- District Court Act 1973;  
- Local Court Act 2007 

 Practice Notes  
- Created by judges in accordance with power granted by CPA and UCPR 

 Inherent power: Superior courts (e.g. Supreme Court) have inherent power to prevent an abuse of 
process and regulate their processes 
- E.g. Ashby v Commonwealth of Australia (No 4) [2012] FCA 1411, at [4] 



 “The Courts have an unlimited power over their own processes to prevent those processes from 
being used for the purposes of injustice. . . . Proceedings that are seriously or unfairly 
burdensome, prejudicial or damaging, or productive of serious and unjustified trouble or 
harassment are examples of abuse of process. So too are proceedings where the Court’s 
process is employed for an ulterior or improper purpose, or in an improper way, or in a way that 
would bring the administration of justice into disrepute among right thinking people” 

 Implied jurisdiction: Lower courts (e.g. DC & LC are creatures of statutes, so the power is implied by 
virtue that they are courts) have implied power to do that which is required for the effective exercise of 
its jurisdiction; the “necessity” is subjected to the touchstone of reasonableness. 
- E.g. Grassby v The Queen (Dawson J)  p. 5 KVLM:  

 “A magistrate’s court is an inferior court with a limited jurisdiction which does not involve any 
general responsibility for the administration justice beyond the confines of its constitution … … 
unable to draw upon the well of undefined power which is available to SC … every court 
possesses jurisdiction arising by implication upon the principle that a grant of power carries 
with it everything necessary for its exercise … implied power may serve a function similar to 
inherent power by they are derived from a different source and are limited” 

- Pelechowski v Registrar  What is necessary for its exercise? 
 Fact: an order restraining any dealing with the land was given against the two respondents; The 

other one violated the order and was held in contempt. He appealed that decision on the basis 
that the District Court had no inherent jurisdiction to make that order. 

 Held: “Necessary” from Grassby is read not as “essential” but as “reasonably required”. 
However, the order in this case was beyond that broader meaning as well – it operated in the 
nature of an additional security which was not restricted by any undertakings by the appellant 
or anything. Thus, it was beyond the limited jurisdiction and is removed. The respondents WON! 

 
Civil courts in NSW - jurisdiction 

 Supreme Court of NSW  
- Can hear all matters that are not within the exclusive jurisdiction of the federal courts  

 Unlimited civil jurisdiction; hears the most serious criminal cases  
- Common Law Division  

 Hears civil matters where more than $750,000 is claimed; also hears criminal and administrative 
law matters  

- Equity Division  
 Hears cases involving commercial law, corporations’ law, equity, trusts, probate, family 

provisions legislation  
- Appellate Division  

 Court of Appeal 

 District Court of NSW 
- Has jurisdiction in civil and criminal matters 
- Civil jurisdiction has limit of $750,000 (or more if the parties agree) 
- Unlimited jurisdiction in claims for damages for personal injuries arising out of motor vehicle 

accidents or work injuries 

 Local Court of NSW 
- Small Claims Division  

 Claims up to $10,000  
- General Division  

 Claims between $10,000 and $100,000  
 Jurisdictional limit of $60,000 for personal injury or death claims  

- Can also hear criminal summary prosecutions, committal hearings, matters concerning mental 
health issues, some family law matters, children’s criminal proceedings, juvenile prosecutions and 
care matters, licensing issues and coronial matters 

 



Part 2: Adversarial Litigation & Justice Principles  
 

Characteristics of the ADVERSARIAL (common law) system  what we follow 

 Parties control the dispute 

 Use of precedent, procedural rules and laws of evidence 

 Impartial judge acting as 'umpire' (doesn’t help the parties) 

 Reliance on oral testimony subject to cross examination 

 Distinct pre-trial and trial stages 
- NOTE: the other major form of civil justice is known as ‘inquisitorial’, and is seen in civil law 

countries 
 
Characteristics of the INQUISITORIAL (civil law) system  

 Judges control the dispute  

 Primacy of statutory law, use of procedural rule, no laws of evidence  

 Impartial judge helping to shape the case  

 Reliance on documentary evidence, suspicion of oral testimony, no cross-examination  

 No distinction between pre-trial and trial stages  
- NOTE: Civil law systems are often descended from French or German models, as opposed to the 

English model 
 

Part 3: Open Justice  
 

Open Justice 

 Open justice: Justice is conducted out in the public  public proceedings 
- In contrast to negotiation, mediation and arbitration  not open to the public 

 It is important due to its relevancy to the rule of law via accountability & legitimacy  
- Ensures accountability + Promotes legitimacy through transparency 

 Produces reasoned decisions 
- As does arbitration 
- What constitutes a ‘reasoned decision’ is somewhat open to discussion – see S.I. Strong, Legal 

Reasoning Across Commercial Disputes: Comparing Judicial and Arbitral Analyses (Oxford University 
Press 2020) 

 John Fairfax Publications Pty Ltd v District Court of NSW  there is no inherent power of the court to 
exclude the Public 

 Is subject to certain limitations: 
 E.g. Rinehart v Rinehart [2014] FCA 1241 

Facts 
 Mom sued ownership of trust with her children 
 Mother sought a suppression order through preservation of commercial interests (not personal) 
Held 
 Court rejected this argument with 7 reasons: 

1) The principal test is that order is necessary to prevent prejudice – should only be made in 
exceptional circumstances (not a matter of course) 

2) Open justice is essential 
3) Court must consider that the purpose is to ensure open justice 
4) The principle encapsulates as its paramount consideration the need to do justice - the 

publication of information is a way to communicate to the public that justice is being done 
5) Where public can access the court, the media can too (corollary) 
6) Parties have to accept embarrassment and damage to reputation - this applies to parties in 

all disputes 
 
When may courts depart from the principle of open justice?  



 The power to “close” a court (or order that a witness give evidence in camera or behind a screen – to 
prevent public identification) derives from the court’s inherent powers (for superior courts)  
- The power to “close justice” is now enshrined in s 71 of the Civil Procedure Act.  This section lists 

the exceptions to open justice: 
(a) on the hearing of an interlocutory application 
(b) if the presence of public would defeat the ends of justice;  
(c) cases concerning the guardianship, custody or maintenance of a minor;  
(d) are not before a jury and are formal 
(e) does not involve the appearance before the court  
(f) equity division of SC  
(g) uniform rules so provide 

 Courts Suppression and Non-Publication Orders Act 2010  provides for the making of suppression 
non-publication orders (powers formerly contained only in the court’s inherent jurisdiction, now 
provided by statute)  
- s 6: “In deciding whether to make a suppression order or non-publication order, a court must take 

into account that a primary objective of the administration of justice is to safeguard the public 
interest in open justice.” 

The common law exceptions to open justice: 

 Hogan v Hinch (2011) – p. 17 KVLM 
- Facts: Hinch publishes details of sex offenders when an order was in place. He was charged with 

contravening suppression orders made under s 42 of the Serious Sex Offenders Monitoring Act.  
- Held: despite the significance of open justice principle, it may be limited where it is necessary to 

secure the administration of justice. Accordingly, conduct which deliberately frustrates orders 
limiting open justice will constitute contempt. 

 To protect an informer (Witness v Marsden (2000))  page 24, KVLM 
- Facts: Inmate wanted protection of anonymity in defamation testimony 
- Held (Hayden J): 

 There must be 'minimalist interference with open justice' (principle of legality)  
 He found a pseudonym (testify under another name) was sufficient, where there could be no 

filming, photographing, reporting of the witness 

 To protect the identity of victims of blackmail (R v Socialist Worker Printers & Publishers; Ex Parte 
Attorney-General) 

 To protect national security (John Fairfax Group Pty Ltd v Local Court) 
 

Part 4: Fair Trial 
 

Fair Trial 

 Considered a principle rather than a right  no right to a fair trial 

 Central to questions of legitimacy and public confidence 
- Further reading: Kathy Mack and others, ‘The Judiciary and the Public: Judicial Perceptions’, (2018) 

39 Adelaide Law Review 1 (empirical study) 

 Elements of fair trial: 
- Opportunity to be heard 
- Fair notice 
- Equality between the parties 

 Stead v State Government Insurance Commission (1986) 161 CLR 141 
Facts 
- Plaintiff was injured due to negligence 
- Issue was whether the neurotic condition plaintiff suffered was due to the negligence of the 

defendant 
- To determine this issue, both parties put up expert evidence on the matter 



 hard bargaining (position-based) negotiation in addition to problem solving (interest-based) 
approach)  

- Arbitration and litigation (adjudicative processes) 

 Interest-base negotiation VS Rights-based (positional) negotiation 
- Positional bargaining: law is often put forward as recognising the rights that support the position 

taken by the party (e.g. law supports a right to be compensated for breach of contract) 
- Interest-based negotiation: law is utilised to determine a person’s BATNA and to develop 

independent criteria  BATNA may be recourse to litigation with its costs, delay and uncertainty, 
or the BATNA may be another outcome informed by litigation 

 
Growth of ADR 

 Mediation is becoming increasingly important, domestically and internationally 

 Arbitration is the preferred means of resolving international commercial disputes 

 New forms of ADR are evolving all the time 
- Online dispute resolution (ODR) (especially in consumer disputes) 
- Collaborative law (especially in family law disputes) 
- Dispute resolution boards (especially in construction disputes) 

 

Topic 7: Matters Preceding Litigation and Commencing Proceedings  
 

Part 1: Introductory matters 
 

To sue or not to sue? The litigator’s dilemma 

 Not every injury violates a legal right; not every violation of a legal right should end up court 

 Decisions about whether to sue require  
- strategic (tactical) analysis of substantive and procedural law 

 What causes of action do you have? 
 What remedies does that cause of action provide? 

- an understanding of the client’s real needs, interests and goals (see KLVM) 
 Does client have time or interest in suing (maybe they just want to mediate or negotiate)?  
 Does client have money to pay you? Maybe you could act pro bono (for public good) 
 Does defendant have enough money to pay your client? 
 Can matter be finalised without litigation? 

 How you perceive your client’s needs, interests and goals may depend on whether you adopt a 
traditional attorney client relationship or a client-centred relationship 
- Traditional attorney approach = lawyer leads everything 
- A Client-Centred Approach to Access to Justice:  

http://www.lawfoundation.net.au/report/roundtable/0F7C0F5DA2F181C4CA2572730018E0CB.htm
l  

Actions to consider before commencing proceedings 
1) When to commence (limitation periods)  
2) Where to commence (which court has jurisdiction) 
3) Who to commence against (preliminary discovery  only when you don’t know who to sue) 
4) What orders are necessary to preserve evidence or assets (search orders and freezing orders) 
5) What to commence with (originating process: statement of claim, summons, commercial list 

statement) 
6) How to bring proceedings to the attention of the defendant 
7) Why bring proceedings – is this your best strategy?  maybe go to mediation or negotiation? 
 

Key Terms 

 In Australian courts, per s3 CPA: 
- plaintiff means a person by whom proceedings are commenced, or on whose behalf proceedings 

are commenced by a tutor (a person who takes care of plaintiff – e.g. parent for minor, or for 

http://www.lawfoundation.net.au/report/roundtable/0F7C0F5DA2F181C4CA2572730018E0CB.html
http://www.lawfoundation.net.au/report/roundtable/0F7C0F5DA2F181C4CA2572730018E0CB.html


mentally ill person), and includes a person by whom a cross-claim is made or on whose behalf a 
cross-claim is made by a tutor 

- defendant means a person against whom proceedings are commenced, and includes a person 
against whom a cross-claim is made 

- Cross-claim = plaintiff has a claim against defendant, and defendant has a cross-claim against 
plaintiff 

 In arbitration 
- claimant and defendant 

 

Part 2: Jurisdiction 
What is jurisdiction and why is it important? 

 Power of the court over a person and/or dispute 
- Without jurisdiction, the court has no power to act 

 Typically tied to territorial (physical) borders 
- NSW judges can’t decide cases in other states 
- Some exceptions (studied more in PILA) 

 Breaches of jurisdiction are unfair to 
- Litigants 
- Sovereign entities 

 Will see this principle again in PILA 
Jurisdiction – Where to sue? 

 Choice of country  

 Choice between federal and state courts  
- Some causes of action (e.g. consumer contract disputes) may be permitted in both 

 Choice between different state courts  
- parties or relevant events occurring in different Australian states or territories (covered primarily in 

PILA)  

 Choice between different courts within state hierarchy 
- E.g. local court vs Supreme Court 

 Also addressed in PILA  
Factors influencing where to commence proceedings 

 Nature of the dispute 

 Amount in dispute 

 Location of the dispute 

 Location of the plaintiff 

 Location of the defendant’s assets 
Original jurisdiction – NSW State civil limits 
Local Court – max $100,000 (s 29 Local Courts Act – LCA 2007) 

 Exception: personal injury and death claims max $60,000 

 Small claims division max $20,000 (note KLVM is out of date on this: p. 62) 
District Court – less than $750,000 (s 44 District Court Act – DCA 1973) 

 Unless parties agree for a larger amount  since DC may be faster to go into than SC 

 Unlimited in subject matter areas, e.g. motor accidents 

 S 134 DCA  limited equity law division of DC 
Supreme Court (s 23 Supreme Court Act – SCA 1970) 

 No limits to subject matter or monetary amount 

 ‘all jurisdiction which may be necessary for the administration of justice in New South Wales’  
- Common Law division – civil, criminal and administrative law matters 
- Equity division – commercial law, corporation’s law, equity, trusts, probate and matters pursuant 

to family provisions legislation 
Jurisdictional cross-vesting 



 If defendant does not want to be in the jurisdiction which the plaintiff has brought the claim in  they 
can transfer jurisdiction 

 There is legislation that authorises the transfer of matters between courts (i.e., cross-vesting): 
- Jurisdiction of Courts (Cross-Vesting) Act 1987 (Cth), s 4: The Commonwealth confers federal 

jurisdiction on state courts  
 Federal cases/issues can be heard in State courts  
 Enables all disputed issues to be dealt with in one court. The dispute might involve both 

federal and state laws. 
- Jurisdiction of Courts (Cross-Vesting) Act 1987 (NSW), s 4: cross-vesting of state jurisdiction among 

state courts  
 e.g. NSW can hear VIC cases and apply VIC law 

- Jurisdiction of Courts (Cross-vesting Act) Act 1987 (NSW) s 5: transfers of proceedings to the most 
appropriate court participating in the scheme, and it is in the interests of justice to do so. Transfer 
is possible if both transferring court and the court which h is sought to transfer proceedings to have 
jurisdiction.  

- Re Wakim Ex parte McNally  State legislation cannot confer state jurisdiction on the federal 
court  Federal Courts do not hear State cases 

 One or more parties may make an application to the court in which proceedings have been brought for 
the matter to be transferred to another court.  
- Legal test: which is the most appropriate court? Issue is decided by assessing the interests of justice 
- Parties’ strategic considerations: cost, speed, availability of remedies, scope of jurisdiction, quality 

of decision-maker (e.g. VIC has better judges for domestic violence cases), etc. 
BHP Billiton v Schultz [2004] HCA 61 
Facts 

 Plaintiff had asbestos  sued BHP Billiton for damages 

 Plaintiff sued in the NSW Dust Diseases Tribunal 

 BHP applied to remove transfer proceedings to NSW Supreme Court, and then to South Australia 
Supreme Court, pursuant to s 5, Jurisdiction of Courts (Cross-vesting Act) Act 1987 (NSW) 

Held 

 The HCA held that transfer should occur as the second court (Supreme Court of SA) was more 
appropriate  

 The focus should be whether it is in the interests of justice  not if the first court is “clearly 
inappropriate”  see [14] below 

 The main question is  what is the most appropriate forum upon affair balancing of all factors 
defining the relevant “interests of justice”? 

 HCA also said “interest of justice” does not mean the interest of one party  similar to AON v ANU – 
case management involves thinking beyond the interests of the parties concerned 
- Interest of justice includes interest of other litigants, of the court, of society and of ready access to 

justice 

 [14] There is a statutory requirement to exercise the power of transfer whenever it appears that it is in 
the interests of justice that it should be exercised. It is not necessary that it should appear that the first 
court is a 'clearly inappropriate' forum. It is both necessary and sufficient that, in the interests of 
justice, the second court is more appropriate.  

 [19] In many cases, there will be a preponderance of connecting factors with one forum that it can 
readily be identified as the most appropriate, or natural, forum. In other cases, there might be 
significant connecting factors with each of two different forums. Some of the factors might cancel each 
other out. . . . Weighing considerations of cost, expense and convenience, even when they conflict, is a 
familiar aspect of the kind of case management involved in many cross-vesting applications.  

Transfer pursuant to the Cross-Vesting Act  

 Deference is not automatically be given to plaintiff’s choice of forum when determining transfer 
application 



 Factors that may be considered  AT THE SAME TIME 
- The place or places where the parties and/or witnesses reside or carry on business  
- The location of the subject matter of the dispute  
- The importance of local knowledge to the resolution of the issues  
- The law governing relevant transactions  
- The procedures available in the different courts  
- The likely hearing dates in the different courts  
- Whether it is sought to transfer the proceedings to a specialised court, i.e. the Family Court  

 

Part 3: Limitation periods 
Limitation periods defined 

 The time period within which to bring a claim 
- Limitation periods are important so that people don’t have to defend really old cases (memories 

may fade, documents lost, witnesses no longer available etc.) 
- Balancing plaintiff interests (to discover the cause of action, hire lawyers) and defendant interests 

(to defend themselves) 

 Limitation periods are matters of substantive not procedural law: 
- John Pfeiffer Pty Ltd v Rogerson [2000] HCA 36 at [98]-[99] 

 “Matters that affect the existence, extent or enforceability of the rights or duties of the parties 
to an action are matters that, on their face, appear to be concerned with issues of substance, 
not with issues of procedure.” 

 [98]: “some statutes of limitation have traditionally been held to be procedural on the basis 
that they bar remedy, not the right…But all limitation provisions can affect whether a plaintiff 
recover. ”  after the limitation period, plaintiff still has right to sue, but had lost the remedy 

 [99]: citing Mason CJ in McKain [1991] HCA  “rules which are directed to governing or 
regulating the mode or conduct of court proceedings” are procedural and all other provisions 
or rules are to be classified as substantive”  limitation periods do not regulate the “mode or 
conduct of court proceedings”, so are not procedural law 

 Governing law may be different than law of the court hearing the matter  limitation periods are 
dictated by the law that governs the cause of action (for tort this is the lex loci delicti: law of the place 
of the wrong): John Pfeiffer Pty Ltd v Rogerson [2000] HCA 36 

 

Limitation periods in conflict 

 In NSW, if more than one cause of action is pleaded, the applicable limitation period is the earliest  
 Limitation Act 1969 (NSW) s 13 
 

Need for limitation periods 

 Brisbane South Regional HA v Taylor (1996) 186 CLR 541 
- McHugh J: 'A limitation period should not be seen . . . as an arbitrary cut off point unrelated to the 

demands of justice or the general welfare of society. It represents the legislature’s judgment that 
the welfare of society is best served by causes of action being litigated within the limitation period, 
notwithstanding that the enactment of that period may often result in a good cause of action being 
defeated.'   

- We are trying to balance the interests of plaintiff, defendant and society (some torts have public 
elements  e.g. workplace tort may affect other employees  so allowing the claim to proceed on 
that basis will create precedent for other employees to sue and be remedied) 

 Lawrence [1982] AC 510  need for limitation periods 
- “Where there is delay the whole quality of justice deteriorates”  justice delayed = justice denied 
- Concerns about actual or potential destruction of evidence  e.g. you just delete your computer 

files as you have no space 
- Oppressive and cruel to pursue Defendant after many years 



- There is no legitimate forensic purpose that can be identified (to avoid “fishing expeditions”)  
Legitimate forensic purpose of subpoena 

 If an application is made to set aside a subpoena for lack of a legitimate forensic purpose, the issuing 
party will have to: 
- Identify issues in dispute in proceeding and what the subpoenaing party’s case will be on that issue  
- Show how the documents will assist the party in putting that case and provide concrete grounds for 

believing that that the documents will in fact so assist  
 Mere relevance is not sufficient 
 Attorney-General (NSW) v Chidgey (KLVM p. 708) 

 
Other court-assisted methods of providing information 

 Notice to produce  

 Notice to admit  

 Interrogatories  
 

Topic 9: Opposing Disclosure: Objecting to Production & Privilege  
 

Privilege Generally 
 Privileges protect key documents and information from discovery and thus from use in trial  

 Privileges arise out of relationships that rely on honesty and candour  
- As a policy matter, it is thought to be better for society to protect the privilege rather than require 

production of the information  

 Privileges vary across jurisdictional lines  
- This can make reliance on privilege in cross-border litigation difficult  

 Privileges relate to the use and admissibility of information and documents as evidence  

 Assertion of privilege often arises during the discovery phase, not during trial  

 Privileges are now reflected in legislation  
- However, common law may still apply in limited circumstances 

Invoking Privilege 

 Privilege can be claimed in response to:  
- A subpoena seeking production of documents  
- An order of discovery under UCPR Pt 21  
- A notice to produce or inspect  
- Other forms of compulsory acquisition e.g. UCPR search order  

 Privilege can be claimed as an objection to:  
- Answering an interrogatory under UCPR r 22.2(c)  
- A court order made under s 68 CPA to produce or inspect documents  
- The tender of a document at a hearing  
- Oral examination of a witness during a hearing 

 Timing of Privilege 
- Traditionally: after production to court (i.e. objection would be raised to other party’s access or 

inspection)  
 Traditionally, privilege only raised at trial in court 

- Now: during production (i.e. discovery) 
Evidence Act s 131A  

(1) If— 
(a) a person is required by a disclosure requirement to give information, or to produce a 

document, which would result in the disclosure of a communication, a document or its contents 
or other information of a kind referred to in Division 1, 1A, 1C or 3, and 

(b) the person objects to giving that information or providing that document, the court must 
determine the objection by applying the provisions of this Part (other than sections 123 and 



128) with any necessary modifications as if the objection to giving information or producing the 
document were an objection to the giving or adducing of evidence. 

(2) In this section, disclosure requirement means a process or order of a court that requires the 
disclosure of information or a document and includes the following 
(a) a summons or subpoena to produce documents or give evidence, 
(b) pre-trial discovery, 
(c) non-party discovery, 
(d) interrogatories, 
(e) a notice to produce, 
(f) a request to produce a document under Division 1 of Part 4.6. 

UCPR r1.9 
(3) A person may object to producing a document on the ground that the document is a privileged 

document or to answering a question on the ground that the answer would disclose privileged 
information. 

(4) A person objecting under subrule (3) may not be compelled to produce the document, or to answer 
the question, unless and until the objection is overruled. 

(4A) If a document is produced, and a person objects to the production of the document on the ground  
        that the document is a privileged document, access to the document must not be granted unless  
        and until the objection is overruled. 
(4B) The production of a document to the court under a claim for privilege does not constitute a waiver  
        of privilege…. 
(5) For the purpose of ruling on the objection… 

(c) in the case of an objection to the production of a document, the person objecting may be  
                   compelled to produce the document. 

>>> UCPR r 1.9(5)(c) provides for the court to require production so that the court can rule on 
the privilege objection  
>>> objector must hand over documents to a court to ensure they are not destroyed whilst the 
court makes a decision on the objection 

 UCPR Dictionary defines ‘privileged information’ as that protected by Part 3.10 of Evidence Act 
UCPR r21.5(2) – Discovery of Privileged Documents not required 
 

Limitation of Evidence Act s 131 A 
New South Wales v Public Transport Ticketing Corporation – Person in s 131A 
Facts:  

 PTTC was a statutory body, it sued ERG for breach of contract.  

 Discovery was ordered in respect of doc held by PTTC.  

 The state of NSW intervened in the litigation to excuse PTTC from discovery based on the ground that 
the docs were subject to a legitimate claim for public interest immunity. 

Held:  

 The PTTC is the person subject to the disclosure requirement, the word "person" in Evidence Act 1995 
is wide enough to cover the State.  

 But, the Evidence Act 1995, s 131A, only applies when the "person" required by a disclosure 
requirement to give info or to produce a doc, is the "person" who also objects to giving that info or 
providing the doc. 

 The Common Law, rather than s 131A of the Evidence Act 1995, applies. 
Waugh Asset Management v Merrill Lynch (20100 
Fact:  

 Waugh sued Lynch for breach of contract and caused a subpoena to be served on Lynch's legal advice 
provider; the docs was produced, but a claim of privilege was made. 

Held:  

 There are three steps in the process of complying with the subpoena: 
1) Production to the Court in answer to the subpoena 


