
Topic 9 Easements 

SEE ANSWER PLAN FOR EASEMENTS on pp 896-7. 
Incorporeal property- gives some right over land. Trust are a mechanism t get an interest in 
these things.  
 
Easement = interest in land via a right 

What is an easement? 
 Right over another person’s land that benefits the use/enjoyment of your land 

 Incorporeal proprietary interest giving a the DOMINANT tenement A RIGHT to do 
something  (BURDEN) over another’s land (SERVIENT TENEMENT) 

 Easements are Proprietary; it is an in rem right that “runs with the land” & binds 
successors in title cf contract or a license (personal). It is an incorporeal right but not 
ownership or possession. 

 DT and ST cannot be in same owners  or possession. 

 One common issue of easements is landlocked property. Eg A cannot access the road 
without burdening B for a way to get through. 

 

 Easement “appurtenant” attached to land- Most ususal type of easement 

 No possession, no ownership of land but is a benefit of a specific right 

 Must BENEFIT the DT and BURDEN the ST 

 Grassland is the most where an easement could be anything beyond that is a novel 
request for easement. 

 

 Rationale: Easements often arise in private law context as a form of planning for the use 
of land and to facilitate the economic use and viability of land.   

 Public law context: rail, water, sewage, optic fibre 
cables etc 

 
Types of Easements 
 
1. Eg Easement (landlocked)  
 
2. Eg Easement for a view  
 
3. Eg Easement to use another person’s garden 
 

 
 
 
 
 
 

 



 

Easements compared 
 Cf Fee simple or leasehold = exclusive possession cf easement has no rights to exclusive 

possession  

 Cf License = a personal right cf easement is a right in rem  

 Cf Restrictive covenants? (next week) 

 Cf Profit a prendre? (next class) 

 
Positive or negative Easement 
 
POSITIVE EASEMENT-  gives landowner right to do a certain act on neighbours land 
e.g. right of way, right to discharge water 
NEGATIVE EASEMENT -  gives landowner rights to prevent his neighbour engaging in ertain 
activity on his land e.g. right to flow of air or light might prohibit the neighbour from 
constructing building above a certain height/in a particular location 
 

REQUIREMENTS FOR A VALID EASEMENT CB13.5-13.12- ELEMENTS 
 

Summary – Ellenborough Factors  
1. ELEMENT 1 There must be a dominant and a servient tenement 

o Benefit on land and burden another 
2. ELEMENT 2 The easement must accommodate the dominant tenement-  

o The right must accommodate the DT rather than providing a personal benefit to 
the owner of the DT- Ackroyd v Smith 

o TEST: a real and intelligible connection between the right an the normal 
enjoyment of the DT- Clos Farming 

o Serving the enjoyment and use of the land 
o Not just a personal benefit 

3. ELEMENT 3 The dominant and servient tenement must not be owned and possessed by 
the same person- see example of p 813 

o If an owner has title and possession over both the dominant and sevienct lots no 
need for an easement. 

 
4. ELEMENT 4 The easement right must be capable of forming the subject matter of a 

grant- Ellenborough; Riley v Pentila (category of easements can change with time – Clos 
Farming) 

o The right must be definable, ascertainable and clear: NPB v Ainsworth 
o Clarity is important because Servient owner must be aware of the obligations 

and Dominant owner must be aware of the scope of rights 
i) Grant too wide/vague? 
ii) Deprive the ST or rights of ownership? 
iii) No utility? 
o compare easement for recreation and communal gardens vs easement to 

viticulture/vineyards 

 If these are made out the servient owner is under an obligation to allow his or her 
property to be used in a certain way by dominant owner 

 



ELEMENTS EXPLAINED FOR EASEMENTS: 
 

1. DOMINANT AND SERVIENT TENEMENT  

Easement must provide a benefit to dominant tenement and impose a burden on the separate 

servient tenement  

- Where there is no land that benefits from the easement = EASEMENT IN GROSS 

o These easements can be created via statute but DO NOT exist under Australian CL.  

o CL and equity require land burdened by a right and land benefited by a right 

 

2. EASEMENT CANNOT BE OWNED BY THE SAME PERSON 

 

 Can’t create easement over land owned by same person – as owner has title and possession 

over both lots, no need for additional easement rights.  

o Dominant and servient tenements have to be owned and possessed by different 

people. 

 Note: where one person owns both the dominant and servient tenements but leases out the 

servient tenement, there may be an easement: Human v Van Den Bergh [1908] 

 

3. EASEMENT MUST ACCOMMODATE THE DOMINENT TENEMENT  

 

 Easement confers right against land in order to provide benefit to land 

o The right must accommodate the dominant tenement rather than providing a 

personal benefit to the owner of the dominant tenement: Ackroyd v Smith (1850) 

 Does a right accommodate a dominant tenement?  

o Dr GC Cheshire suggests that in order to do so must be connected to the land and be 

reasonably necessary for the enjoyment of the land 

TEST: a real and intelligible connection b/w the right and the normal enjoyment of the dominant 

tenement: Clos Farming Estates Pty Ltd v Easton (2001) 

Copeland v Greenhald [1952]  right cannot amount to proprietorship or possession of servient 

land 

Facts Father and son owned land and used it to put vehicles and wheels etc on it from their business. 

Strip also used to access orchards 

Held: not an easement b/c right which amounted to a ‘virtual claim to possession of the land’ was 

not an easement. Such right doesn’t accommodate a dominant tenement.  

- Right to park capable of accommodating the dominant tenement: Clos  

- Right which relates to a business and not the land itself cannot be regarded as right which 

accommodates the dominant tenement: Attorney-General v Horner [1913] 

 

4. EASEMENT MUST BE CAPABLE OF FORMING THE SUBJECT MATTER OF A GRANT 

 

- The right must be definable, ascertainable and clear: National Provincial Bank v Ainsworth 

[1965] 



Glossary 

1. Absolute 
beneficial 
ownership 

Where specific property rights ("use and title") in equity belong to a 

person even though legal title of the property belongs to another 

person. 

2. Adverse 

possession 

Possession of land contrary to the interests if the rightful owner. 

Unless the rightful owner intervenes within the limitation period the 

person in possession obtains good title against all the world including 

the rightful owner. 

3. Appurtenant A legal right or privilege attached to property.  

4. Alienation: The transfer of an interest (usually in land) from one person to 

another 

5. Allodial Title Constitutes ownership of real property (land, buildings and fixtures) 

that is independent and free of any superior landlord 

6. Bailee A person in possession of goods belonging to another 

7. Bailor The person who delivers possession of chattels to another under a 

bailment. 

8. Bailment: The delivery of personal chattels by the owner of the chattels (bailor) 

into the possession of another person (bailee) on an express or 

implied promise that they will be redelivered to the bailor or dealt 

with in a stipulated way: Hobbs v Petersham Transport 

9. Beneficiary: A person who, by being in a legal including equitable relationship 

receives or is to receive a benefit, profit or advantage. 

10. Bona 

vacantia: 

Unclaimed goods; property that has no owner. 

11. Caveat: Let the person beware. A notice to refrain some action pending the 

decision of the court. 

12. Chattels: A movable possession, any property that is not freehold land; 

personal property as distinct from real property.  

http://en.wikipedia.org/wiki/Property_rights
http://en.wikipedia.org/wiki/Equity_(law)
http://en.wikipedia.org/wiki/Title


 

13. Choses in 

action: 

An intangible personal property right which is incapable of physical 

possession and can only be claimed or enforced by a legal or equitable 

action. Eg debts, money, shares 

14. Choses in 

possession 

An item in of tangible personal property that is capable of physical 

possession by the owner and of transfer by delivery. Eg book, chair 


