
ASSIGNMENT AND DISPOSITION OF INTERESTS 
 

Equitable Assignment of Legal Interest 
Is the property Legal Property?  

If Legal Property, is it capable of assignment at Law?  

If capable of assignment at law, is assignment Gift or for Value? 
Gift -> Milroy v Lord; Corin v Patton; Costin v Costin 

Value-> Lysaght v Edwards; Chang v Reg of Titles 

If incapable of assignment at Law, what is required?  

 
 

Legal Assignment of Choses in Action 
1. Is the [legal property] capable of being assigned at Law?  

Conveyancing Act s12: Assignment of Debts and Choses in Action outlines four requirements 
Any absolute assignment by writing under the hand of the assignor of any debt/legal chose in action, of which express notice in writing has been given to 
the debtor/trustee/other person from whom the assignor would have been entitled to receive or claim such debt/chose in action shall be and be deemed have 
been effectual in law to pass and transfer the legal right to such debt/chose in action from date of such notice, and all legal/other remedies for the same and the 
power to give a good discharge for the same without eh concurrence of the assignor.  

Absolute Assignment 
Issue: Has there been a partial 
assignment? Part of a Debt is not 
capable of assignment at law, thus 
S12 CA does not apply.  
 
Issue: Has there been an 
Conditional Assignment?‘we 
hereby assign our interest in the 
above-named sum until the money 
with added interest be repaid to 
you” was conditional assignment 
expressed to last until money had 
been paid (Durham).  
 

In 
Writing 
(assignor 
only) 

Signed by 
Assignor 
(assignor 
only)  

Express notice in writing given to the debtor (assignor or 
assignee)  
 
If one makes an immediate gift of a chose of action that is his, 
executes an instrument that meets requirements of the statue and 
delivers it to the donee (actual/constructive), he has put it out of 
his power to recall his gift.  
 
Until notice given to the debtor (or other person against whom 
chose is enforceable at law), all requirements of the statute have 
not been complied with.  
 
But notice can be given by the donee; if donee has 
express/implied authority to give it, equity would not allow 
donor to deny the right of donee to do so and so intercept the gift 
(Norman) 
 

 
Consequence: Partial/conditional assignments that fall outside s12 can take effect in equity because there are no legal requirements to be met, the old rules of 
‘sufficiently clear expression of intention’ still applies. There is no requirement of ‘doing all that is necessary’ (Norman) 
 
Assignment of Shares: Assignment depends on however the company wants the shares to be assigned (Corporations Act). The default position for 
requirements for the assignment of shares 

• Signed transfer form; 
• Company must register the transfer of ownership.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Equitable Assignment of Legal Interests 
Equitable Assignment of Legal Interests via Voluntary Assignments (Gifts) 

Issue: Has there been a successful equitable assignment of a legal interest via gift (voluntary assignment)?  
• Definition: A voluntary assignment is an attempt to transfer interest in one’s land before one passes.  
• Has the settlor done everything which according to the nature of the property, comprised in the settlement, necessary to be done in order to transfer the 

property and order the transfer binding upon him? This will render a voluntary settlement (gift) valid and effectual. (Milroy v Lord) 
 
Issue: Has there been a substitution for the intended mode?  
• No substitution of modes for the intended mode ‘equity will not perfect an imperfect gift’  
• As in Milroy, owner of shares tried to assign via deed but the company’s constitution only allowed assignment if transfer was registered with them, which 

was not. Held that assignment was thus not effective in equity.  
• Equity will regard legal title having moved provided assignor has done all that is necessary for them to do (Corin) Deane J: The test for determining 

whether the gift was complete/effective in equity is twofold.  
A. Donor must have done all that is necessary to place the vesting of the 

legal title within the control of the done; and  
• Husband/wife owned Torrens title land subject to registered mortgage as 

joint tenants- wife tried to severe tenancy and transfer her share to her 
brother to hold on trust. Documents to this effect were executed by the 
wife and her brother. Was intended to be an assignment of her legal 
interest- for her brother to be actually registered, the bank had to produce 
the certificate at the Land Titles Office.  

• (1) this was not completed; (2) wife had not taken steps to ask the bank 
to produce the documents. Thus the brother did have have legal 
interest-> issue was whether he had an equitable interest.  

• Although the wife had signed the transfer form, she had not taken any 
steps for the bank to produce the certificate. The court found the transfer 
was incomplete in equity- she had not done all that she was required to 
do. Equity will regard the legal title as having moved provided the 
assignor has done all that is necessary for them to do (Corin)  

B. beyond the recall and intervention of the donor  
• Donor changed mind about initial gift, recalled it and subsequently 

assigned it to another. Legal title was in the 2nd assignee, but 1st 
assignee never got legal title (was expecting to receive it)  

• Although the first assignor had done everything necessary by giving 
lawyer authority to complete the assignment, it was not beyond 
their recall and thus never took effect in equity (Costin; applied in 
Corin).  

• Thus 2nd assignment was of full legal interest, not a bare legal title. 
• Intended gift was complete in the sense donor had done all required 

to be done by him alone to transfer legal title. 
• IF lawyers had acted as directed, legal title would have passed 
• However, donor had not done all that was necessary to render gift 

binding on himself or to arm or equip the donee with the means of 
securing registration of the transfer or of putting the transfer beyond 
the donor’s recall or intervention.  

 
Conclusion on whether the test has been satisfied.  
• [Consequence] Once the test is satisfied, the gift is complete and effective in equity, the equitable interest in land vests in the donee and that being so, the 

donor is bound in conscience to hold property as trustee for the donee pending the vesting of the legal title (arise of constructive trust) 
• [Effect] However, it does not transfer legal interest as those requirements are not met. [Legal owner] is forced to complete the legal transfer to the 

[equitable owner] and if they refuse, there are provisions for the court to enforce this. Equity does not move legal interests; it only regards gifts as 
complete in equity.  

 
Express the doubt (HD mark) 
• However, there are some doubts given the presence of dicta to the contrary. Is this indicating that we don’t need to apply Corrin Paton analysis and just 

rely on Equity.  
 

Norman William Brants Equuscorp  
If one makes an immediate gift of a chose of action that is his, executes an 
instrument that meets requirments of the statue and delivers it to the donee 
(actual/constructive), he has put it out of his power to recall his gift.  
 
Until notice given to the debtor (or other person against whom chose is 
enforceable at law), all requirments of the statute have not been complied with.  
 
But notice can be given by the donee; if donee has express/impied authority to 
give it, equity would not allow donor to deny the right of donee to do so and so 
intercept the gift (Norman) 
 
Any sufficiently clear expression of intention to assign a legal chose in action 
not assingable at law was sufficient to assign it in equity, although there was no 
consideration. Equitable assignments by way of gift are still valid even after s12. 
Equity enforces the assignment, not by compelling the assignor to do something 
but by refusing to allow one to act in a way inconsistent with one’s act, ie. 
derogate from the gift (bound by conscience).  
 

Good equitable assignments before the statute 
should not be invalid and inoperative because 
it fails to come up to the requirements of the 
state (dicta). The statute does not forbid or 
destroy equitable assignments or impair their 
efficacy in the slightest degree. Raises doubts 
as to complying with s12 and Corrin and 
Costin analysis (William Brandt’s, discussed 
in Norman) 
 
Still need to be absolute, in writing and signed, 
but Windeyer states that donor and donee can 
give notice. But notice can be given by the 
done; and if done has express/implied authority 
to give it, equity would not allow the donor to 
deny the right of the done to do so and so 
intercept the gift (William Brandt)(English).  
 

Equitable 
assignments were 
not affected by s12; 
it was merely 
machinery provision 
that rendered debts 
and other legal 
causes of action 
directly assignable. 

 
Corrin and Paton apply to assignment of a debt!  
Transfer of Chose in possession: Corrin v Patton analysis is not relevant  
*re-listen to this part of lec 

 
 
 
 
 
 



 
 
 

Trust v Agency 
Issue: Is the relationship trustee/settlor or agent/principal?  

1. Definition of Agent: The contract is between the principal and the third party but the agent has authority to enter into arrangements that bind the 
principal to the contract.  

2. Distinction between Trust and Agency  
• Trustee entering into contract with 3rd party does not do so as agent for the trust; there is no entity that is the trust.  
• Whilst trustee acts for the benefit of the beneficiaries, the beneficiaries do not become parties to the contract  
• Trustee is not an agent for the beneficiaries as they are not bound  
• Agent may not hold any of the principal’s property vs there is no trust if the trustee is not given trust property  

3. Argue by analogy/Analyse various factors indicia of each via Case Law  
 

Agent: Mere Personal Obligation Trust 
1st transaction in Cohen v Cohen: wife held money in Germany and husband ran import business in 
England; issues with $ transfer during WW1. Husband bought goods in Germany to be transported and 
sold in England in order to give $ back to wife but refused. Understanding that husband would repay 
wife out of his own funds so goods would belong to him and do what he wished with those goods  
• *Repaying equivalent value/mixing of funds*: He had to repay equivalent value and was free to 

mix funds/goods with his own and was not obliged to pay the equivalent value from any particular 
source 

• *Separation from other assets*: As a trustee, the funds would’ve been kept separate from other 
assets. This is strongly indicative of a trust.  Personal obligation- no trust over money or the goods.  
 

Walker v Corboy: agent was selling farm produce that fruit/vegies farmers produced and had given to the 
agents; agent became insolvent whilst holding those proceeds of sale.  
• *Intention of the parties* on the creation of a trust arrangement was super important;  
• *Acting for several people*: Unlikely and unrealistic here when acting for several people that the 

proceeds of sale for different consignments would be held on trust.  
• *General Bank Account*: If person can use $ and put in general bank account, using it to operate 

their business and pay $ at @ EOM depending if they have sold suggests Agency.  
 

2nd transaction in Cohen and Cohen: they 
pooled furniture together; husband’s excess 
was sold but did not give proceeds to wife.  
• *$ being held specifically* Intended 

husband would account to the wife 
specifically for the proceeds of specific 
pieces of property  

• *Holding for other benefit* Obliged to 
hand the funds over to the wife; received 
legal title but held it for her benefit in a 
trust 

 
3rd transaction in Cohen v Cohen: Husband 
insured some pieces of property (some of 
which were wife’s); received payout for some 
that belonged to wife but failed to give her 
proceeds. Husband held the property on trust 

 

 


