
SEXUAL OFFENCES 

Rape – AR Element 2: Without the Victim’s Consent 

Case: Question of Law (No. 1 of 1993) (1993) 

Facts: A wife alleged that her husband had raped her. The husband was acquitted on charges of rape and 

attempted rape of his wife. The DPP reserved 2 questions of law for the consideration and determination 

of the court. One of these questions concerned the correctness of a direction to the jury that a husband 

may attempt to persuade a wife to freely consent to intercourse by a ‘measure of rougher than usual 

handling’. This was an excerpt from trial judge, who stated – 

“There is nothing wrong with a husband faced with his wife’s initial refusal to engage in intercourse in attempting, in an 

acceptable way, to persuade her to change her mind, and that may involve a measure of rougher than usual handling. It 

may be that in the end, handling and persuasion will persuade the wife to agree” (Bollen J).  

Issue: 

- Is submission, if induced by violence and ‘rougher than usual handling’, valid consent? 

Held: 

(Perry J): 

“The law is clear that consent must be freely given, and acquiescence to intercourse by reason of any 

threat or duress may properly be regarded as negativing consent for the purposes of the law of rape. 

The question is not concluded against the accused simply because there was an initial refusal to consent to 

intercourse; even following such a refusal, there may be a freely given consent after further dealings 

between the parties. The difference between submission and consent can be a fine line; it is for juries, 

properly instructed, to deal with the matter. But the distinction at law is clear, well supported by a long 

line of judicial authority, and it is for juries, properly instructed, to deal with the matter.  

The difficulty with the trial judge‟s passage is that it suggests that consent born out of „rougher than usual 

handling‟ may be a valid consent. Of course, consensual „rougher than usual handling‟ would not vitiate 

consent for the purposes of the law of rape. No doubt in some relationships, a degree of rough handling or 

horseplay might be regarded by both parties as an acceptable prelude to intercourse. But there was no 

evidence in this case on either side of consensual „rougher than usual handling‟.  

It has never been the law that consent might be induced by force, against the will of the victim. The 

statement of the trial judge is so close to this notion that it may well have been understood by the jury as 

part and parcel of that definition. Looking at the matter in that way, that direction involved an error in 

law” – Decision overturned; DPP successful.  

 

 

 



Without Consent and Mistake as to Identity 

Case: R v Clarence (1889) 

Facts: The defendant had sex with his wife knowing that he was infected with gonorrhoea. The wife was 

unaware that her husband had been infected with the disease. This was a time before antibiotics, so once a 

victim was infected, they carried the disease for life. The husband passed the infection on to her, and was 

convicted under. S. 47 and s. 20 or the Offences against the Person Act 1861. Evidence suggested that 

had she been aware, the wife would not have consented.  The husband appealed, asserting that she had 

consented to sexual intercourse and that it was impossible for a husband to rape his wife in marriage.  

Issue: 

- Can rape occur where the victim consents but is unaware of the full picture? That is to say, where 

the defendant does not fully disclose their circumstances, such as the presence of disease etc.  

Held: 

Consent to sex is valid consent, regardless of the consequences. The conduct of the defendant did not 

constitute an offence under assault or rape. Whilst the victim argued that she only consented to disease-

free sex, she understood the sexual nature of the act and knew the person she was consenting to sexual 

intercourse with. The fraud in this case did not vitiate the consent.* Moreover, a wife is deemed to 

consent to sexual intercourse with her husband – there can be no rape in marriage – Defendant successful.  

*s. 34C(f), (g), s. 57(2), s. 16, s. 17 and s. 18 and even Common Law assault may apply today.  

Case: R v Linekar (1995) 

Facts: The defendant arranged to have sexual intercourse with a prostitute for the sum of £25, and to 

wear a condom during. The defendant did not have the money on him at the time and, after intercourse 

had taken place, he made off without paying. He also failed to wear a condom during. The prostitute 

claimed she had been raped and the defendant was arrested.  

The trial judge directed the jury that if they found either that the defendant had forced himself upon the 

prostitute or tricked her in obtaining her consent to intercourse by falsely pretending he would pay, he 

was guilty of rape. The defendant was convicted and appealed.  

Issue: 

- Was the victim’s consent induced by the defendant’s fraudulent promise to pay, and thereby 

vitiated? 

Held: 

“Where there is fraud either as to the nature of the act itself, or the identity of the person who did the act, 

there can be no consent and the perpetrator is guilty of rape. But where the victim consents to sexual 

intercourse in return for a promise that he or she would be paid, when in fact the perpetrator does not 



intend to fulfil that promise, the existence of fraud* on the perpetrator’s part does not mean there was a 

lack of consent, and the perpetrator is not guilty”.  

Here, the victim knew of the sexual nature of the act and with whom she was agreeing. Fraud on the 

defendant‟s part does not mean there was no consent – Defendant successful.  

*s. 57(2) may apply today.  

Case: Papadimitropoulos v R (1957) 

Facts: The victim was a Greek woman who spoke almost no English. For 3 months she had been 

employed at a factory. One morning, accompanied by the defendant, she saw the manager. The defendant 

requested the victim have a week off as they had been married that morning. Later that morning, the 

defendant and victim went to the registry office to get married, accompanied by the victim‟s cousins and 

aunt, who also did not speak English. There, the defendant and victim signed a card and a form which had 

been filled in by an officer on information supplied by the defendant. After signing the documents, the 

defendant told the victim, in Greek, that they were married.  

The defendant and victim then checked into a hotel for 4 days during which they had sexual intercourse 2-

3 times. However, the following day, the defendant left and did not return. The victim then discovered 

that there had not been a marriage ceremony and that the defendant had stolen money from her.  

The victim claimed that she had not intended to have sex until after she was married, and under the false 

impression that she was, she consented to sexual relations under fraud. Due to this, the victim claimed her 

consent was vitiated, and that she was raped. The accused was convicted of rape, but appeal to the High 

Court.  

Issue: 

- Was the victim’s consent vitiated by the defendant’s fraudulent representation? 

Held: 

The judgment of the majority of the Full Court of the Supreme Court goes upon the moral differences 

between marital intercourse and sexual relations without marriage. It may well be true that the woman in 

the present case never intended to consent to the latter relationship. But the key to such a case lies in 

remembering that it is the penetration of the woman‟s body without her consent to such penetration 

that makes the felony.  

To return to the central point: rape is the carnal knowledge of a woman without her consent. „Carnal 

knowledge‟ is the physical act of penetration; it is the consent to that which is in question; such a consent 

demands a knowledge of a) what is about to take place, b) the identity of the man, and c) the character of 

what he is doing. But once the consent is comprehended and actual, the inducing causes cannot destroy 

its reality and leave the man guilty of rape. That is to say, inducing causes like fraud* as to marital status, 

occupation and the like are insufficient to vitiate consent because she knew that she was consenting to the 

actual act of intercourse.  

*s. 57(2) may apply today.  



Case: R v Gallienne (1964) 

Facts: The defendant entered the victim‟s bed in the dark whilst she was asleep* and commenced to have 

intercourse with her. Upon awakening, the victim allowed the defendant to continue being under the 

impression it was her husband. The victim soon realised it wasn‟t her husband and brought an allegation 

of rape. The defendant appealed.  

Issue: 

- Was the victim’s consent vitiated by the defendant’s fraudulent representation as to identity? 

Held: 

The mistake here was as to the identity of the accused. She was not consenting to sex with the defendant 

as she thought it was her husband. This meant there was no valid consent, and thus rape – Prosecution 

successful.  

*s. 34(2)(d) & (h) may prima facie vitiate the notion of consent nowadays 

Case: R v Mobilio (1991) 

Facts: The defendant was a radiographer who carried internal vaginal examinations on a number of 

patients. On separate occasions, the defendant inserted an ultrasound tool into the vagina of three young 

women. Each woman had consented to medical treatment by the defendant, either expressly or impliedly 

by conduct, including insertion of an ultrasound transducer. However, it was alleged that there was no 

medical utility to be gained by the defendant‟s practices, and that they were merely for his sexual 

gratification. The victims claimed the defendant had raped them. The defendant was convicted.  

Issue: 

- Can a victim’s consent to sexual penetration, even if they thought it was for medical reasons 

rather than sexual gratification? 

Held: 

In each case, the women knew of the nature and character of the act that was done. It does not mean they 

were deprived of reality if they believed the defendant to do the act solely for a medical diagnostic 

purpose and if he actually did it solely for his own sexual gratification.* The defendant did not do any act 

that was essentially different form which he had proposed to do, and the victims consented to the said 

acts. The conviction for rape is quashed – Defendant successful. 

*s. 34C(2)(i) may apply today.  

 

 

 



MR of Sexual Offences – Generally 

Case: DPP v Morgan (1976) 

Facts: Morgan, a senior member in the Air Force, spent an evening with 3 junior colleagues after which 

he invited his colleagues back to his home. Morgan was married to the victim, although they weren‟t 

sleeping in the same bed at the time.  

When Morgan and his colleagues arrived at Morgan‟s house, they proceeded to frog-march the victim 

into another room where there was a double bed. The four appellants restrained each of the victim‟s limbs 

as one by one – and in the presence of the others – they proceeded to have intercourse with the victim. 

When each had finished and left the room, Morgan completed the series of incidents by having 

intercourse with her himself.  

The victim argued that she had consented to none of the incidents and had made her opposition clear, 

screaming and yelling to her eldest son to call the police. Morgan had warned his 3 accomplices that his 

wife was „kinky‟ and that any resistance on her part was merely pretence. The 3 men alleged that there 

had been some struggle but then the victim was an active and willing participant. All 3 men were charged 

with rape & aiding and abetting rape. All were convicted. They appealed.  

Issue: 

- Can a person be convicted of rape if they honestly believed the victim was consenting, but the 

belief was not based on reasonable grounds? 

Held: 

“To insist that a belief must be reasonable, to excuse it is to insist the accused is to be found guilty of 

intending to do that which he did not intend to do or that his state of mine, although innocent of evil 

intent, can convict him if it be honest if not rational”. 

A man cannot be guilty of rape where he had sexual intercourse in the honest but mistaken belief, 

however unreasonable, that the victim was consenting. Any honest belief in the victim‟s consent negates 

the liability for rape – Defendant successful. 

Sexual Servitude 

Case: R v Tang (2008) 

Facts: The defendant purchased for $20,000, 5 Thai women as slaves to come work in Australia in the 

sex industry. Each of the women voluntarily entered into an agreement, through a broker, whereby they 

incurred a debt of $45,000 which they were required to pay off by servicing 900 customers over 4-6 

months with 1 „free day‟ a week. Their passports were confiscated, their movement was restricted and 

they were exposed to „harsh and exploitative conditions‟.  

The accused was convicted under s. 270.3(1)(a) of the Criminal Code Act 1995 on five counts of 

possessing a slave and sentenced to 10 years imprisonment. The accused appealed against the conviction 

and sentence. The court allowed the appeal and the case proceeded to the High Court.  



Issue: 

- Was the Criminal Code Act 1995 valid and could Australia’s obligations under the 1926 Slavery 

Convention extend? 

Held: 

(Gleeson CJ): 

Slavery can be interpreted broadly as per international obligations. It is a question of fact and degree. 

Absence of consent is not necessarily an element, nor does the defendant have to have an appreciation of 

the character of her own actions. The key is the nature of the enslavement; that is, how much control and 

what powers the defendant is exercising.  

In this case, the critical powers the defendant was exercising were the powers to a) make the victims an 

object of purchase, b) use the victims and their labour in a substantially unrestricted manner for the 

duration of the contracts, c) control and restrict their movements, d) use their services without 

compensation.  

The extent of the last 3 powers is particularly relevant. The evidence could be understood as showing that 

they had been bought and paid for, and that their commodification explained the conditions of control 

and exploitation under which they were living and working. It was not necessary for the prosecution to 

establish that the defendant had any knowledge or belief concerning the source of the powers exercised 

over the victims. The appeal is sustained – Appeal dismissed; Prosecution successful.    

 

 

 

 

 

 

 

 

 

 

 

 

 



PROPERTY OFFENCES 

Theft 

AR 1: ‘Appropriates’ 

Case: Stein v Henshall (1976) 

 

Facts: The accused drove a car which he knew to have been stolen. It was uncertain whether the thief had 

given the accused the car or merely loaned it to him.  

Issue:  

- Did the defendant ‘appropriate’ the car by acting in a way in which he assumed the rights of the 

owner? 

Held: 

(Lush J): 

“The assumption of the rights of an owner involves the taking on one’s self of the right to do something 

which the owner has the right to do by virtue of his ownership. I do not accept the argument that the 

conduct required to establish an assumption of the rights of an owner extends to establishing an intention to 

exclude all others”.  

The question is whether the defendant acted in relation to the car in a manner in which the owner would 

have the right to act. The defendant used the car for his own purposes. To make use of it was one of the 

rights of ownership, and the defendant assumed that right. Thus, driving it amounts to an appropriation – 

Prosecution successful.  

Case: W (a child) v Woodrow (1988) 

 

Facts: The defendant had accepted an invitation to for a ride in a car he knew to be stolen. Throughout 

the journey he remained a passenger in the rear seat of the car. The defendant was convicted of theft for 

accepting the invitation, eventhough he was not the person who originally stole the car. He appealed. 

 

 



Issues: 

- Did the defendant act in a manner in which an owner of the car would have the ordinary right to 

act? 

- Could the defendant, as someone not involved in the original theft and not the driver, be seen as 

having assumed any of the rights of the owner? 

Held: 

Appropriation can be committed by the assumption of any of the owner’s rights. The act of travelling as a 

passenger in another person‟s car without the person‟s consent amounts to the use of the car for one of its 

ordinary purposes and involves an assumption and usurpation of one of the owner‟s rights. The defendant 

is rightly convicted of theft – Prosecution successful.  

Appropriation – Victorian Position 

Case: R v Baruday (1984) 

 

Facts: The defendant sent bogus accounts to the city of Knox. The client paid the accounts, but the 

defendant banked one of the cheques for himself. On appeal, the defendant argued that the city of Knox 

consented to him banking the cheques, and therefore, there was no appropriation.  

Issue: 

- Was there an appropriation? 

Held: 

(Southwell J): 

This was an appropriation of cheques because the consent given by the clients was obtained by fraud – 

Prosecution successful.  

Case: R v Roffel (1985) 

 

Facts: The accused was convicted of stealing property belonging to a company of which he and his wife 

were the sole shareholders and directors. The accused alone conducted the day-to-day management of 

the company. The accused, with intent to defraud the creditors of the company, drew cheques on the 

company‟s account and used the proceeds of those cheques for his own purposes.  

 



Issue: 

- Was there an appropriation? 

Held: 

There was no appropriation because the defendant was the mind of the company, and the company – 

through the accused – had consented to the transaction – Defendant successful. 

Appropriation – English Position  

Case: R v Lawrence (1972) 

 

Facts: A Mr Occhi, an Italian man who spoke little English, arrived at Victoria Station on his first visit to 

England. He went up to the taxi driver, the defendant, and showed him a piece of paper on which an 

address was written. The defendant said the address was very far and that the fare would be expensive. Mr 

Occhi got into the taxi, took £1 out of his wallet and gave it to the defendant who then, the wallet still 

being open, took a further £6 out of it. The correct lawful fare was 10s 6d. The defendant was charged 

and convicted of the theft of £6.  

On appeal, the defendant‟s main contention was that Mr Occhi had consented to the taking of the money, 

and that his conviction could not stand. 

Issue: 

- Had the defendant committed an appropriation? 

Held: 

(Viscount Dilhorne): 

s. 1(1) of the Theft Act reads as follows: 

“A person is guilty of theft if he dishonestly appropriates property belonging to another with the intention of 

permanently depriving the other of it” 

I see no ground for concluding that the omission of the words ‘without the consent of the owner’ was 

inadvertent and not deliberate. Parliament, by the omission of these words, has relieved the prosecution of 

the burden of establishing that the taking was without the owner‟s consent.  

In addition, s. 3(1) states that any assumption by a person of the rights of an owner amounts to an 

appropriation. Here, there was clearly an assumption, and a dishonest taking at that. Whether or not Mr 

Occhi consented is irrelevant; there was an appropriation – Prosecution successful.  

 



Case: R v Morris (1984) 

 

Facts: The accused removed items from shelves in a self-service store and switched their price labels 

with lower price labels. At the checkout counter, the accused paid the lower price. He was convicted of 

theft on the basis that changing the labels amounted to an appropriation. He appealed. 

Issue: 

- Was the act of switching the labels an appropriation? 

Held:  

For an appropriation to occur there needs to be an adverse interference with, or usurpation of, the rights 

of the owner. It is the owner‟s right to determine what price goods are to be sold at. Therefore, the 

accused had assumed or usurped the owner‟s right, and had appropriated the items. Furthermore, there 

was an appropriation because the consent at the checkout counter was invalid – it had been induced by 

dishonest price fraud. The accused is guilty of theft – Prosecution successful.  

Case: R v Gomez (1993) 

 

Facts: The accused was employed as the assistant manager at an electrical goods store. He was 

approached by a customer who sought to purchase a quantity of electrical goods in exchange for two 

stolen building society cheques which were worthless. The accused agreed, and convinced the manager to 

authorise the supply of the goods against the cheques by telling him that they were „as good as cash‟. The 

cheques were then used for the purchase of electrical goods to the value of £16,000. These cheques were 

later dishonoured. The accused was convicted of theft of the goods. The Court of Appeal quashed the 

conviction on the ground that the manager had expressly authorised the removal of the goods and, as a 

result, there could not have been an appropriation. The Crown appealed to the House of Lords.  

Issue: 

- Was the owner’s authorisation valid, or was there an appropriation because the owner’s consent 

was vitiated by fraud? 

 

 

 



Held: 

(Lord Keith): 

“The concept of appropriation, in my view, involves an act by way of adverse interference with, or usurpation, of those 

rights. The actual decision in Morris was correct, but was wrong to indicate that an act expressly or impliedly authorised 

by the owner could never amount to an appropriation”.  

The case of R v Lawrence is the appropriate authority here regarding appropriation. The consent of the 

owner is irrelevant; the only concern is that the goods were taken dishonestly. That is the case here. Thus, 

eventhough the defendant acted with the authority of the shop manager, there was an appropriation.– 

Prosecution successful.  

Case: R v Hinks (2000) 

 

Facts: The accused was friendly with a man of limited intelligence, describing herself as the main carer 

for the man. Over a 6 month period, the man withdrew sums totalling £60,000 from his account, 

depositing them in the account of the accused. The accused was charged with theft.  

The prosecution argued that the accused had influenced and coerced the man to withdraw the money from 

his account. The accused, however, contended that the money was made out as a gift and there was no 

theft. The accused‟s argument was rejected and she was convicted. She appealed, but was unsuccessful, 

the court holding the view that there could be an appropriation even if the owner consented to the 

property being taken. The accused appealed again. 

Issue: 

- Did the accused appropriate the victim’s money? 

Held: 

(Lord Steyn): 

Appropriation is a neutral word that simply means any assumption by a person of the rights of an owner. 

A person can appropriate property belonging to another even if the other person a) gave the property as a 

gift, b) retained no proprietary interest or, c) did not assume a right to resume or recover a proprietary 

interest in the property. The accused‟s claim that the victim consented is irrelevant for the purposes of 

appropriation (R v Lawrence; R v Gomez); the only concern has to do with taking the money. As all the 

other elements are satisfied – particularly the accused‟s dishonesty – the theft conviction is affirmed – 

Prosecution successful.  

 

 



Case: Macleod v R (2003) 

 

Facts: The accused was the director and sole shareholder of a film production company. Investing in 

films in Australia is a tax deduction. The company provided cinematic services to corporations wanting to 

minimise their tax by investing in the film industry. 

On one occasion, the accused used $2.2m intended for a film to buy a beach house and other investment 

properties. The accused was charged with theft under s. 173 of the Crimes Act (NSW), but argued that no 

crime had been committed because the appropriation was authorised by the company in line with the 

decision in Roffel; that is, the company had consented through the director – himself – to the use of the 

money.  

Issue: 

- Did the accused appropriate the company’s investment? 

Held:  

The company has rights and interests of its own – separate from its officers and stakeholders. The 

investing company was not set up for the purpose of purchasing a beachside property. Considering the 

company was an independent legal person, this was an appropriation because the defendant exercised a 

right of ownership by spending the company‟s money. It is still possible for the sole owner or officer of a 

company to steal from the company. However, the court cannot overrule the Roffel decision – 

Prosecution successful. 

Views of the Justices 

Gleeson CJ, Gummow & Hayne JJ: Contrary to Roffel, consent of the sole shareholder and director to his 

own conduct does not constitute the consent of the company.  

McHugh J: Approved Brooking J’s dissent in Roffel: “An appropriation of property takes place where a 

person takes possession of another’s property”.  

Callinan J: Roffel should be overruled; consent is irrelevant to appropriation. 

NOTE: Macleod v R is not authority in Victoria because it is based on NSW law. 

 


