
Commonwealth Immunity from State Laws 

The bases for Commonwealth immunity from State laws was identified in Commonwealth v 

Cigamatic (In Liq) (1962) 108 CLR 372: 

 

1. Superiority of the Commonwealth; and 

2. States have no capacity to bind the Commonwealth. 

1. Has the State Parliament passed a valid law (power and no limitations)?; 

3. Does the fact situation involve the application of a valid State law to a part of a 

Commonwealth government? (is a public servant involved?); 

Yes – go to Q2; No – there is no immunities issue 

4. Does the State law bind the Crown in right of the Commonwealth?; 

• See above for ‘binding’; 

Yes – go to Q3; No – there is no immunities issue (but explain why) 

5. Does the State law modify the capacities of the Commonwealth Government (or does it 

merely regulate activities in which the Commonwealth may choose to engage in the exercise 

of those capacities)? 

Does State law curtail the capacity of the Commonwealth to function as a government? 

(Melbourne Corporation doctrine applies to Commonwealth immunity from State law): 

Spence v Queensland [2019] HCA 15;  

a. The majority in Residential Tenancies Case ruled that a State law will affect the 

Commonwealth’s capacity when: 

 

First, the States may not single out the Commonwealth, a rule which is analogous to the 

rule applied to the Commonwealth in the State Banking Case and Queensland Electricity. 

Second, the States may not affect the Commonwealth’s unique powers, privileges or 

immunities under s 61. Those powers are the Commonwealth’s exclusive prerogative 

powers, or the executive powers conferred by statute. 

b. Examples of cases in which the doctrine has been applied: 

Circumstances  Authority  

Air-Craftsman Thomas McFarlane – ordered 

to drive a vehicle. Charged in Victoria under 

Motor Car Act 1915 (Vic) with not having a 

licence. 

Pirrie v McFarlane (1925) 36 CLR 170 

 



Held – When the Commonwealth (or its 

employees) enter into the State’s territory, it 

will be subject to State laws 

Dr Henderson (lessor) sought orders from 

the NSW RTT requiring the DHA (lessee) to 

allow him to enter the premises for the 

purpose of inspection and give the owner a 

key to the premises. The DHA maintained 

that it was not bound by the RTA 

1987 (NSW) as it was immune from state 

laws about tenant disputes due to the 

Commonwealth government enjoying 

Crown immunity from State laws. 

Held – a law does not interfere with 

Commonwealth privilege when it merely 

regulates activities in which the 

Commonwealth may choose to engage in the 

exercise of its capacities 

Re Residential Tenancies Tribunal of NSW v 

Henderson; Ex parte Defence Housing 

Authority (1997) 190 CLR 410 

 

 

 

 

majority at 439 

‘[A]pplication of the doctrine [Melbourne 

Corporation reciprocally beneficial 

structural implication of the Constitution] 

requires consideration of whether an 

impugned State law is directed at the 

Commonwealth so as to impose some 

special disability or burden on the exercise 

of powers and fulfilment of functions of the 

Commonwealth which curtails the capacity 

of the Commonwealth to function as a 

government.’  

Spence v Queensland [2019] HCA 15 (Kiefel 

CJ, Bell, Gageler, Keane JJ at [108]) 

 

6. Conclusion 

 

If the answer to question 4 is: 

 

Yes – the law is invalid (or can it be read down so as not to apply to the 

Commonwealth?; 

No – the law does not infringe the Commonwealth immunity from State laws. 

 

c. Practical implications for client? 

 

7. If the law is not immune, does an inconsistency arise? 

 


	Commonwealth Immunity from State Laws

