
 
Damages in Contract 

 
Causation and Remoteness 
Is the defendant liable for loss in contract? Identify the breach(s). 

- The plaintiff must establish that the defendant’s breach caused the damage suffered and that he is responsible 
for it in law: Alexander v Cambridge Credit. 

- Does the CLA apply? 
o CLA s 5A Application of Part: (1) This Part applies to any claim for damages for harm resulting from negligence, 

regardless of whether the claim is brought in tort, in contract, under statute or otherwise. 
§ If yes: 

• Section 5D of the Civil Liability Act applies to a claim for breach of contract where 
the pleased breach was the failure to exercise reasonable care: Monaghan 
Surveyors v Stratford Glen-Avon. 

• CLA s 5D General principles 
o (1)  A determination that negligence caused particular harm comprises the following 

elements— 
§ (a)  that the negligence was a necessary condition of the occurrence of the harm 

(factual causation), and 
§ (b)  that it is appropriate for the scope of the negligent person’s liability to 

extend to the harm so caused (scope of liability). 
o (3)  If it is relevant to the determination of factual causation to determine what the person 

who suffered harm would have done if the negligent person had not been negligent— 
§ (a)  the matter is to be determined subjectively in the light of all relevant 

circumstances, subject to paragraph (b), and 
§ (b)  any statement made by the person after suffering the harm about what he or she 

would have done is inadmissible except to the extent (if any) that the statement is 
against his or her interest. 

o (4)  For the purpose of determining the scope of liability, the court is to consider (amongst 
other relevant things) whether or not and why responsibility for the harm should be imposed 
on the negligent party. 

§ The ‘scope of liability’ requirement was intended to cover those 
matters that the common law has dealt with, such as the doctrines of 
intervening causes, foreseeability and remoteness: Monaghan 
Surveyors v Stratford Glen-Avon (obiter). 

• That is, apply common law.  
§ If no, apply common law. 

- (1) Causation 
Was the damage claimed by the plaintiff caused by the breach? 

o It will be sufficient if the defendant’s breach was a cause of the plaintiff’s loss; the breach need not 
have been the sole cause of the loss: Fitzgerald v Penn. 

o Use the “but for” test, however, this is subject to “common sense”: March v Stramare. 
§ This test will be insufficient (and subject to common sense) where (March v Stramare):  

• There is a difference between conduct and events that contribute to the damage and 
preconditions. 

• Where there are two or more acts which bring about the plaintiff’s injuries. For 
example, two hunters in a wood and they both negligently fire their guns and injure 
the plaintiff at the same time.  

• Novus actus interveniens: an event that intervenes between the defendant’s 
negligence and the injury.  

- (2) Remoteness 
Is the damage within the scope of liability of the defendant? 

o The damages which the other party ought to receive in respect of such breach of contract should be 
such as may fairly and reasonably be considered either (Hadley v Baxendale): 

§ First Limb: arising naturally, i.e., according to the usual course of things, from such breach 
of contract itself, or  

• Test: What is reasonably foreseeable as liable to result from the breach involves 
imputed knowledge, where everyone, as a reasonable person, is taken to know the 
‘ordinary course of things’ and consequently what loss is liable to result from a 
breach of contract in that ordinary sense: Victoria Laundry (Windsor) v Newman 
Industries. 



o Instead use: ‘not unlikely’, ‘liable to result’, ‘real danger’ or a ‘serious 
possibility’: Koufos v Czarnikow. 

§ Second Limb: such as may reasonably be supposed to have been in the contemplation of both 
parties, at the time they made the contract, the probable result of the breach of it.  

• Test: What is reasonably foreseeable as liable to result from breach also involves 
actual knowledge, where knowledge actually possessed of special circumstances 
outside the ‘ordinary course of things’ will be of such a kind that a breach in those 
special circumstances would be liable to cause more loss: Victoria Laundry (Windsor) 
v Newman Industries. 

- If satisfied, the defendant is liable. 
 
Measure of Damages 
What heads of damage might the plaintiff have claim to? 

- The rule of the common law is that, where a party sustains loss by reason of a breach of contract, he is, so far 
as money can do it, to be placed in the same situation, with respect to damages, as if the contract had been 
performed: Robinson v Harman. 

o The damages should put the promisee in the same situation with respect to damages, so far as money 
can do it, as it would have been in had the broken promise been performed: Clark v Macourt. 

- The onus of proof in respect of a claim for contract damages is on the plaintiff: Clark v Macourt. 
- Nominal damages 

o Where no financial loss is suffered, only nominal damages may be awarded: Luna Park v Tramways 
Advertising. 

- Expectation damages 
The ‘profit’ or benefit which the plaintiff expected to derive from the contract. 

o The value to be paid is assessed at the date of the breach of contract, which is concerned to give the 
purchaser the economic value of the performance of the contract at the time that performance was 
promised: Clark v Macourt. 

o The plaintiff’s loss must be genuine and the expenses incurred in putting himself or herself in the 
position in which he or she would have been, had the contract been performed, must be reasonable: 
Clark v Macourt. 

o Date of assessment 
§ Typically, damages are assessed at the date of breach: Johnson v Perez. 
§ In the case of anticipatory breach, damages are to be fixed in reference to the time for 

performance of the contract, subject to questions of mitigation: Hoffman v Cali. 
o Loss of chance 

§ Damages for a loss of chance have been awarded where the breach of contract has deprived 
the plaintiff of a chance to succeed in a contest or game: Howe v Teefy. 

§ Damages for loss of a chance may also be awarded for the loss of the chance to pursue a 
potentially successful commercial opportunity: Commonwealth v Amann. 

§ The value of the benefit the plaintiff had a chance of obtaining may be discounted by the 
probability of success.  

o In a contract for the sale of goods, the expectation interest is often calculated by reference to the 
market price.  

§ Sale of Goods Act s 53 Damages for non-delivery 
• (3) Where there is an available market for the goods in question, the measure of damages is prima facie 

to be ascertained by the difference between the contract price and the market or current price of the 
goods at the time or times when they ought to have been delivered, or if no time was fixed, then at the 
time of the refusal to deliver.  

§ Sale of Goods Act s 52 Damages for non-acceptance 
• (3) Where there is an available market for the goods in question, the measure of damages is prima facie 

to be ascertained by the difference between the contract price and the market or current price at the time 
or times when the goods ought to have been accepted, or if no time was fixed for acceptance, then at the 
time of the refusal to accept. 

- Reliance damages 
Damages to compensate for wasted expenditure prior to the date of breach will sometimes be awarded. 

o Reliance damages are damages equivalent to the wasted expenditure which has been reasonably 
incurred in reliance upon the assumption that the contractual promises of the defendant would be 
honoured: Commonwealth v Amann Aviation. 

o A party cannot elect between expectation and reliance losses: Commonwealth v Amann Aviation. 
- Restitutionary damages 

Where the defendant makes a profit from the breach. 



o The corollary of the principle in Robinson v Harman is that a plaintiff is not entitled, by the award of 
damages upon breach, to be placed in a superior position to that which he or she would have been in 
had the contract been performed: Commonwealth v Amann Aviation. 

o If the defendant profits from the breach, state that the plaintiff will not be able to claim the profit as 
damages for breach of contract, however, may be able to claim the profit in restitution: Hospitality 
Group v Australian Rugby Union. 

- Particular issues 
o Injured feelings, disappointment, or distress 

§ Contract damages are not generally awarded to compensate non-pecuniary losses, such as any 
disappointment, anxiety, distress or loss of reputation occurring on breach of contract: Fink v 
Fink. 

• Exception: the contract is one the object of which is to provide enjoyment, relaxation 
or freedom from molestation: Baltic Shipping v Dillon. 

o A ‘pleasure cruise’, must be characterised as a contract the object of which 
was to provide for enjoyment and relaxation: Baltic Shipping v Dillon. 

o Mental distress where the contract is for a holiday, or any other contract 
providing entertainment and enjoyment: Jarvis v Swan Tours. 

§ Losses consequential on physical or psychiatric injury: CLA s 11; Moore v Scenic Tours. 
• No damages may be awarded for non-economic loss unless the severity of the non-

economic loss is at least 15% of a most extreme case: CLA s 16(1). 
• ‘Injury’ means personal injury and includes the ‘impairment of a person’s physical or 

mental condition’: CLA s 11. 
• Consequential mental harm (mental harm that is a consequence of a personal injury) 

or pure mental harm (mental harm other than consequential mental harm) (CLA s 27) 
o Consequential mental harm 

§ Entitled to damages under CLA s 16. 
o Pure mental harm 

§ If recognised psychiatric illness 
• Entitled to damages under CLA s 16. 

§ If not a recognised psychiatric illness. 
• No damages for the loss will be recoverable: Flight Centre v 

Louw. 
o Reinstatement costs 

§ The plaintiff is entitled to the amount required to rectify the defects complained of and give 
the equivalent which is substantially in accordance with the contract: Bellgrove v Eldridge. 

• Qualification: not only must the work undertaken be necessary to produce 
conformity, but that also, it must be a reasonable course to adopt: Bellgrove v 
Eldridge. 

o Contributory negligence 
§ In some cases, it might be argued that carelessness or negligence on the part of a plaintiff has 

contributed to the loss suffered by him or her following a breach of contract by the defendant. 
§ Two possible legal responses to negligence by a plaintiff 

• Breaking the chain of causation 
o Finding that negligence on the part of a plaintiff has broken the chain of 

causation between the defendant’s breach and the plaintiff’s loss: Lexmead 
(Basingstoke). 

• Reducing the damages of a careless plaintiff 
o Mitigation 

§ Cannot recover for losses that might have been avoided if the plaintiff had taken reasonable 
steps to minimise that loss: Chand v Commonwealth Bank of Australia. 

• The onus is on the defendant to prove that the plaintiff has not taken reasonable steps 
to mitigate his or her loss: TC Industrial Plant. 

• Reasonable steps to mitigate may require a plaintiff to accept an offer by the 
defendant to enter into a new contract as a means of mitigating the loss: Houndsditch 
Warehouse. 

§ Can recover for losses where a plaintiff does take reasonable steps to mitigate but, in so 
doing, actually increases the losses suffered: Banco de Portugal v Waterlow & Sons. 

§ Cannot recover for losses that have been diminished or avoided by the plaintiff’s actions: 
British Westinghouse v Underground Electric Railways. 



• Any benefits obtained by the plaintiff as a consequence of the defendant’s breach will 
be taken into account in calculating the plaintiff’s damages: Harold R Finger. 

 
Sums Fixed by Contract 
Does the defendant owe a liquidated sum to the plaintiff as fixed by contract? 

- Damages or debt due 
o One can recover the agreed price, rather than seek damages if: (1) A sum is fixed or ascertainable and 

(2) which has accrued: Young v Queensland Trustees. 
o The burden of proving payment of the debt falls upon the defendant: Young v Queensland Trustees. 
o Debt is procedurally superior, and it is not subject to mitigation. 

- Liquidated damages clause or penalty 
o Though the parties to a contract who use the words ‘penalty’ or ‘liquidated damages’ may prima facie 

be supposed to mean what they say, yet the expression used is not conclusive: Dunlop Pneumatic Tyre 
v New Garage and Motor. 

o Whether a term is penal will depend on whether it is “extravagant, exorbitant or unconscionable” to 
be determined by (AMEV-UDC Finance v Austin):  

§ (1)  The degree of disproportion between the stipulated sum and the loss likely to be suffered 
by the plaintiff, a factor relevant to the oppressiveness of the term to the defendant, and  

§ (2)  The nature of the relationship between the contracting parties, a factor relevant to the 
unconscionability of the plaintiffs’ conduct in seeking to enforce the term.  

o The consequence in law of a term providing for a sum payable in event of breach being a penalty is 
that it is void. 

§ The party relying on the term must instead seek common law damages as compensation for 
any losses arising from the breach. 

- Continuation of performance after breach 
o If one party repudiates, the innocent party might accept or disregard it. If the innocent party disregards 

the repudiation the contract remains in full effect: White & Carter Councils v McGregor. 
 
 
 


