
Class 1: Introduction to Evidence Law
1. Introduction 
1. Definition: Evidence law pertains to the rules applied in courts relating to the receipt of material to 

prove facts. It is procedural law, not substantive law. 
2. Purpose: Facilitates fact finding on rational basis, limits evidence to that which is relevant to the facts in 

dispute, exclusion of unduly prejudicial material, exclusion material that may be unreliable, confines 
evidence relied upon by parties, limits the basis for fact finding by judge or jury, protect rights of 
defendants in criminal cases, to achieve economic and efficient proceedings. 

3. Problems/Disadvantage: Complexity, ongoing legal uncertainty in some areas, vague/discretionary 
provisions of uncertain application, lack of clarity between legislative and common law provisions, etc. 

4. Judge v Jury in Adversarial Trial: 
a. Trial judge controls admissibility and use of evidence under law instructs jury on evidence, fact and 

law 
b. Tribunal of fact (jury) weighs evidence in accordance with judicial directions, and reaches verdict

2. Background to the Evidence Act 
5. Jurisdictions: Evidence law was traditionally based on common law but after a comprehensive review of 

the law of evidence, a Uniform Evidence Law was introduced across multiple jurisdictions: Cth, NSW, 
Tasmania, Norfolk Island, Victoria, ACT and Northern Territory.
a. Jurisdictions that did not adopt; Qld, WA, South Australia did not adopt

6. Federal Jurisdiction Matters use State/Territory Evidence Laws in State Courts: Under s 79 of the 
Judiciary Act 1903 (Cth), the laws of each state or territory including the laws relating to procedure, 
evidence and the competency of witnesses are binding on all courts exercising federal jurisdiction in that 
state or territory. 
a. The state applies their own evidence laws rather than the Evidence Act 1995 (Cth), except for those 

provisions that have a wider reach. 
7. Federal Courts exercising Federal Jurisdiction: These courts will use the Evidence Act 1995 (Cth).
8. Structure of the Evidence Acts: 

a. Chapter 1: Jurisdictional and other matters
b. Chapter 2: Form of evidence
c. Chapter 3: Admissibility of evidence 
d. Chapter 4: Standards of proof
e. Chapter 5: Miscellaneous

3. Relationship between Evidence Act and the common law and other statutes 
9. Does not affect operation of other acts: It does not affect the operation of other acts (s 8 Evidence Act 

(NSW)), though the Commonwealth provision is more complex. 
10. Not a code: The act is NOT a code. It does not affect the operation of common law or equity UNLESS 

done expressly or by necessary intendment (s 9 Evidence Act). 
a. Exception: BUT it has been held to cover the field (expressly) and be a code in relation to:

i. Chapter 3 Admissibility (per Telstra Corp v Australia Media Holdings; Branson J in Quick v 
Stoland Pty Ltd referring to s 56(1) Evidence Act)

ii. Odgers says that the weight of authority supports Chapter 3 being a code, and says that this 
should be considered settled, but there is ongoing controversy.
1) Dissent: Dissenting voices come from Heydon J in Dasreef, who states that the common law 

“basis rule” requires “that the facts and assumption… be proved before the evidence was 
admissible” continues to survive. 

4. Taking Objections 
11. General Rule: General rule is that trial judges should rule upon objections as soon as possible (Dasreef at 

[19]). However:
a. Civil: In civil cases, failure to object to evidence will usually prevent the point being raised on 

appeal as it has been waived. 



b. Criminal: In criminal appeals, r 4 of the Criminal Appeal Rules (NSW) provides that there can be no 
appeal after a failure to object to evidence at trial without leave of the Court of Criminal Appeal.
i. Leave provided when: Leave will only be provided where the appellant can demonstrate that the 

error led to a miscarriage of justice, where appellant has lost a real chance of being acquitted 
(Picken v The Queen at [19] per Mason P). 

5. Dispensing with the Rules / Flexibility with Evidence Rules / Waiver by Consent 
12. Some flexibility: Some rules can be dispensed with by consent (s 190(1) Evidence Act) and these are 

captured in Part 2.1, Divisions 3, 4, 5; Part 2.2, Part 2.3; Part 3.2 - 3.8
a. However: However consent in criminal proceedings is limited. 
b. Civil more flexible: Court can dispense these provisions in civil proceedings (s 190(2) Evidence Act) 

if the matter is not genuinely in dispute, and the application would involve unnecessary expense or 
delay. 

6. Voir Dire 
13. Principle of deciding whether witness is trustworthy: Sometimes, it is necessary for a court to determine 

a factual question when deciding whether a witness is competent or compellable or an item of evidence 
is admissible, or if evidence should be used against a person (s 189(1) Evidence Act)
a. For example, was the making of an admission influenced by violent conduct (s 84)? 

14. Section 189 Evidence Act 1995 (NSW) establishes preliminary questions of whether evidence should be 
heard:
a. In criminal proceedings jury is not to be present if it relates to an admission or potentially 

improperly obtained evidence (s 189(2) Evidence Act)
b. In other cases, the jury is not to be present unless the court orders (s 189(4) Evidence Act). 
c. Court may take into account factors when making an order: whether evidence to be adduced is 

likely to be prejudicial to the defendant, and whether the evidence concerned will be adduced in the 
course of the hearing to decide the preliminary question, and whether it would be admitted if 
adduced at another stage of hearing (s 189(4) Evidence Act)

d. Can be used in civil and criminal proceedings. 
e. In other circumstances, common law determines when a voir dire can occur and the procedural 

matters not dealt with by s 189.  



Class 2: Relevance
1. Relevance — Threshold Question 
1. Relevance Definition: Evidence is relevant if it were accepted, could rationally affect (directly or 

indirectly) the assessment of the probability of the existence of a fact in issue in the proceeding (s 55 
Evidence Act).
a. Does not need to make a fact ‘probable’, just more or less probable than it would be without the 

evidence
b. Indirect connection is sufficient
c. It will be derived from pleadings (civil case) or elements of the offence (criminal) 
d. Evidence can be “relevant” in different ways, might only be admissible for one of those uses

2. Threshold Question: If it is relevant, then it is admissible (s 56(1) Evidence Act), and if it is not relevant 
then it is not admissible (s 56(2) Evidence Act). 

3. Must Always be Asked: In Smith (2001) (at [6]), it was held that the question must always be asked and 
answered — with each piece of evidence MENTION its relevance and EXPLAIN. 
a. Need to know what issues: Fundamentally important to identify what the issues are at the trial.

4. Not irrelevant just because…: It relates only to the credibility of a witness, or the admissibility of other 
evidence, or a failure to adduce evidence (Not only has to relate to the specific facts in issue, etc.) (s 
55(2) Evidence Act).

APPLICATION: Illustration of Relevance on Appeals in Criminal Cases
1. Juror more familiar than police evidence — evidence could not rationally affect jury’s assessment/

probability and thus irrelevant: Smith (2001)
a. Principle: The police were in no better position to make a comparison than the jurors observation of 

the defendant in dock with observation of photos. Therefore police’s evidence could not rationally 
affect the jury’s assessment of whether defendant was the person in the photographs (at [9])
i. The fact that someone else has reached a conclusion about identity does not provide any logical 

basis for affecting the jury’s assessment when it is based on material no different to what was 
before the jury (at [11]). 

ii. Exception — Scenario Alterations to be Aware of: May be different if the defendant’s 
appearance at trial differ in some significant way from time of the crime, e.g. had a beard on 
then, does not now. Or if there is a distinctive feature revealed by photos (e.g. manner of 
walking) that would not be apparent to jury in court (at [15]).

b. Facts: Smith was convicted of robbing a bank. The bank security cameras captured the event. Prosecution said he was keeping a lookout 
while co-offenders took the money. 
i. Evidence: Police officers gave evidence that they knew Smith and that he was the person in the photos. 

c. Fact in Issue: Was the person in the dock (Smith) the person in the photos?
d. Issue: The question on appeal was whether the evidence was properly admitted. The High Court considered whether evidence was 

relevant?
e. Held: Evidence NOT relevant

i. The only evidence led against defendant — evidence of police officers and evidence that 
demonstrated the photos tendered in evidence had been taken by bank’s security cameras during 
robbery. The only basis for the police officer’s conclusion was their earlier encounters with 
witness (at [9])

ii. No suggestion that his physical appearance had changed materially or that the police were at 
some disadvantage due to prior interactions (at [9])

iii. Acknowledged by Crown that by time evidence in the hearing had concluded, the jury had spent 
more time observing defendant than the length of time that the Police had previously spent with 
him (at [9])

f. Dissent: However, note dissenting judgment from Kirby J who held the evidence to be relevant as 
the police had seen the accused in various guises from various angles. Did not want to set the bar too 
high.  

2. Dressing up as robber / saying the phrase to compare to eyewitness description is relevant 
evidence: Evans v The Queen (2007)
a. Facts: Security cameras showing man wearing overalls, sunglasses, balaclava. The defendant was 

required to wear this in front of the jury, for purposes of comparing his appearance. Also asked to 
speak words “give me the serious cash” and walk around in front of jury. 



i. The defence objected to this on the basis that it was unfair to dress him up as a robber, but did 
not raise relevance. 

b. Issue/Argument: Defendant argued that it was irrelevant because it was not asserted to be the 
balaclava worn by the offender

c. Held: Heydon, Crennan and Kirby J held that it was relevant for the defendant to say what was 
instructed, and to dress up. If attired in a balaclava, and he looked very different to the description 
given by eyewitnesses, that would have been material capable of raising reasonable doubt. If he 
looked similar, then that would support a conclusion of identity (at [102], [184]). 

d. Principle: Relevance does not depend on its capacity by itself to prove prosecution’s case on a 
particular issue or raise reasonable doubt — effect must be assessed with other evidence admitted by 
the time the evidence is tendered or to be called (at [177]). 

e. However, evidence was inadmissible on the basis that it prejudiced the defendant despite being 
relevant. 

3. Cross-admissibility of facts between different sexual assault charges is irrelevant evidence: Phillips 
v The Queen
a. Facts: Appellant stood trial on 8 counts of sexual assault and rape claims. The court also noted the 

trial judge in Phillips had identified five points of universal similarity in regard to the evidence of the 
first five complainants (at 312). 

b. Held: It was held to be irrelevant, as it was impossible to see how the other complainant’s evidence 
that they did not consent was cross-examinable as it only proved what mental state each of the other 
complaints had ON A PARTICULAR occasion AFFECTING THEM, and that can say nothing about 
the mental state of the first complainant on a particular occasion affecting her.” (at [47])

4. Evidence that a criminal defendant had taken drugs intravenously, four months after the robbery 
with which he was charged is irrelevant evidence: R v Merritt (at [31])

5. Evidence from a defendant that he could not recall his brother's date of birth 15 years after the 
brother died (to bear on the nature and quality of the relationship between defendant and his brother) is 
irrelevant evidence: Gilham v The Queen (at [429])

1A. Provisional Relevance 
6. Provisional relevance: If the determination of the question whether evidence adduced by a party is 

relevant depends on the court making another finding (including a finding that the evidence is what 
the party claims it to be), the court may find it relevant IF (s 57(1) Evidence Act):
a. If it is reasonably open to making that finding (s 57(1)(a) Evidence Act) OR
b. Subject to further evidence being admitted at a later stage of the proceeding that will make it 

reasonably open to make that finding
7. Provisions recognises that the relevance of evidence depends on other facts authorship, identity, 

accuracy. Allows the court to say evidence as provisionally relevant in the jigsaw, but not conclusive, 
until the court has “completed the jigsaw” (Nodnara v DCT)

8. Examples: 
a. Scenario 1: If relevance of item A depends on the admission of item B, A may be provisionally 

admitted if the party adducing A undertakes to adduce B. If B is not adduced or not admitted, A will 
cease to be relevant and will not be admitted.

2. c.f. Probative Value — Degree Question 
9. Probative Value Definition: EXTENT to which the evidence could rationally affect the assessment of 

the probability of the existence of a fact in issue (Dictionary Evidence Act).
a. Note: Note how probative value is different to the threshold question of ‘Relevance’. 

3. Inferences as to Relevance 
10. Definition: If a question arises as to the relevance of a document or thing, the court may examine it and 

may draw any reasonable inference from it, including an inference as to its authenticity or identity (s 
58(1) Evidence Act) and matters from which inferences may properly be drawn are not limited s 58(2) 
Evidence Act.
a. Before a document is admitted into evidence, there should be an evidentiary basis for finding that 

it's what it purports to be. 



i. This approach was doubted by Madgwick J in Lee v MIMIA, BUT approved in NSWCA in Daw 
v Toyworld, however that was obiter dictum. 

b. Law: In ACCC v Air New Zealand (No 1) which was approved in R v Gregg [2020], it was held that 
there was no provisions of the Evidence Act which only required only authentic documents to be 
admitted into evidence. At the time evidence is admitted, it is a question of law and will be for the 
tribunal of law’s consideration. All it is is concerned about is whether it could rationally affect the 
assessment of the probability of the fact.
i. Tribunal of fact i.e. Judge/Jury: Instead, the issue of authenticity will be for the tribunal of 

fact to determine. 
11. Section 58 is used only for relevance, however s 183 can be replied upon to allow for such other 

inferences to be gained from a document or thing, i.e. those relating to the application of the hearsay 
application in s 69.  



Class 3: Proof — Burdens, Standards
1. Role of the Judge and Jury 
1. Arbiter of law: Judge is the arbiter of law. 
2. Arbiter of fact: Where there is a jury, the jury is the arbiter of fact. If there is no jury, then the judge is the 

arbiter of fact. 
a. If there is a jury, then the judge should always instruct the jury as to the operation and application of 

the law. 

2. Types of Evidence 
1. Distinction between direct and circumstantial evidence:

a. Direct evidence — evidence which accepted, alone establishes guilt
i. It is a submission to Court that “you should accept that this event happened because a credible 

witness says that they saw it happen.”
b. Circumstantial evidence — evidence of a basic fact or facts from which the jury is asked to infer a 

further fact/s to find the accused guilty
i. It is a submission to Court that “you should accept that this event happened because the 

circumstances suggest that it must have happened.”
ii. Direction: Jury must give direction that guilt should not only be a rational conclusion but also 

the only rational conclusion that can be drawn from the circumstances.
1) See below 4(b)(v)  

3. Burden of Proof 
1. UEL does not deal with the allocation of the burden of proof, as this is a matter of substantive law.

a. Civil: In civil cases, the plaintiff usually bears the onus of proof. 
i. Exceptions: There are some exceptions (such as contributory negligence) which are issues of 

substantive law.
b. Criminal: In criminal proceedings the prosecution bears the onus. 

i. Exceptions: There are also some exceptions where the defendant might bear the onus of proof 
for defences, such as insanity or statutory defences

2. Evidentiary burden of proof: An obligation to show that there is sufficient evidence to raise an issue as 
to the existence (or not) of a fact in issue. Need to adduce sufficient evidence that could persuade a 
reasonable fact-finder to a requisite standard.
a. Duty: It is one party’s duty of producing sufficient evidence for a tribunal to call upon the other party 

to answer. 
b. If discharged: If the evidential burden is discharged, the onus is on the other party to disprove the 

matter beyond a reasonable doubt. 
c. No need for credibility: The evidence is taken at its highest level regardless of its credibility, as 

credibility is left for the fact-finder 
d. Situations requiring evidentiary burden: 

i. Split Burden: Most common law defences, e.g. self-defence, the defendant bears evidentiary 
burden, however the legal/persuasive burden remains with plaintiff

ii. Some defences defendant has both evidentiary/legal: Some criminal defences, the defendant 
bears both the evidentiary and persuasive burden, i.e. insanity (at common law), contributory 
negligence and some statutory defences
1) Legal burden standard > evidentiary burden, meaning evidentiary redundant is usually 

redundant 
e. Can be difficult to satisfy/prove: 

i. In CTM, a man had the evidential burden to prove that he thought minor was over 16. He did not 
give evidence himself of the issue and relied on police records in which he said he thought she 
was over age and that she told him so. This was held to not be enough by itself to open the issue. 

ii. In Khazal, a man published a book exhorting violent jihad. He had the evidential burden to show 
that it was not intended to facilitate terrorist act. Although some parts of the book reflected



Class 10: Opinion Evidence
1. Opinion Rule 
1. Is the evidence relevant because it expresses an opinion as to a fact in issue (s 55, 56 EA)?
2. Definition: Does it express an opinion?

a. Inference from observed and communicable data: The term “opinion” is not defined in the statute. 
However, general law indicates that it must be an inference drawn from observed and 
communicable data (Honeysett at [21], Lithgow at [10]). 
i. Witnesses can recount their observations and experiences, but when they want to draw 

inferences from them, then that will be caught by section 76 (the opinion rule)
1) Example: Drawing inferences in Honeysett: Professor Henneberg’s identification of Offender One’s physical characteristics 

consisted of inferences from his observations of the CCTV images. It was evidence of opinion. The evidence was adduced to 
prove the existence of a fact about the existence of which the opinion was expressed.

2) i.e. conclusion or assumption made through observing a particular event/data
b. Must not be too obscure about the data they are observing (Lithgow, i.e. must not be impossible)

3. Prime facie excluded: If opinion, prima facie excluded: 
a. Evidence of an opinion is not admissible to prove the existence of a fact for which the opinion was 

expressed (s 76(1) EA)
4. Overview of Exceptions:

a. Summaries of voluminous or complex documents (s 50(3)) 
b. Evidence relevant otherwise than as opinion evidence (s 77) 
c. Lay opinion: what the person saw, heard or otherwise perceived about a matter or event and is 

necessary to obtain an account or understanding about that matter or event (s 78) 
d. Opinions based on specialised knowledge (s 79(1)) or admissible for non-credibility evidence (s 

108C) 
e. ATSI customs (s 78A) 
f. Admissions (s 81) 
g. Exceptions to the rule excluding evidence of judgments and convictions (s 92(3)) 
h. Character of and expert opinion about accused persons (ss 110, 111)

2. Exceptions to the Opinion Rule 
1. Note — nonetheless excluded: Court may nonetheless exclude evidence under ss 135-137. 
2. Evidence related to otherwise than as opinion evidence: s 77

a. Relevant for purpose (OTHER THAN proving existence of fact): Opinion rule does not apply to 
evidence of an opinion that is admitted because it is relevant for a purpose other than proof of 
existence of a fact of which the opinion was expressed
i. Using an opinion to prove something other than the truth of the fact which the opinion was 

about, e.g. to enhance the credibility of the complainant (R v Whyte)
1) Application: The evidence was sought to be used, not to prove (in the words of s 77) “the 

existence of a fact [the appellant intended to have sexual intercourse with her] about the 
existence of which the opinion was expressed”, but to establish her credibility, so that s 77 
excludes the opinion rule, and the evidence therefore becomes evidence of the truth of 
that fact. 

3. Lay Opinion Evidence: s 78
a. Rationale: 

i. Necessity: We allow people to give evidence of an opinion because it simply gives a better 
representation of what they experience. It is more accurate or realistic to give in the form of an 
inference of opinion

b. Examples: Age, sobriety, speed, time, distance, weather, handwriting, identity, bodily health, 
emotional state, the physical condition of things, the reputation and character of persons, impressions 
of a person’s temperament, relationships and attitudes. 

c. 2-stage requirement:
i. Limb 1: Opinion must have been based on what the person saw, heard or otherwise perceived 

about a matter or event (s 78(a) EA); and 
1) W must have actually witnessed the event about which the opinion is given 


