
70211 - Contracts  
Elements of a Contract 

Definitions 
Contract    an agreement between two parties in which legal obligations are created  
     which are enforceable by law  
Valid      The essential elements are present 
Void       No legal validity 
Voidable    Validly formed but inherent defect 
Unenforceable   Validly formed but with a technical defect 
Illegal      ‘The court will not lend its aid to a man who founds his cause of action an 
      immoral or illegal act.’ 
Executed    Where a party has performed their promise 
Executory    Where all the parties have done is exchange promises 
Express    By written or spoken word 
Implied    By conduct 
Formal    Some must be in writing 
Simple            Six essential elements (can be written or oral or both) 
Unilateral Contract    The offeree does not undertake to perform but accepts offer by performing  
      their side of the bargain. e.g. Carlil using ball, Reward returning dog 
Bilateral contract     Acceptance is exchange of promises. At formation, contract the obligations  
     of both parties remain to be performed.  That is they are executory.  

Theories of Contract Law 
Classical Contract Theory 

• Market individualism reflects historical origins; predominant in the 19th century or early 20th century.  
• ‘Contract is the central concept on which commercial law is founded’.  (Schmitthoft) 
• Provides a mechanism under which parties to a definite arrangement can regulate their relationship – 

people free to enter into own agreements and courts should not interfere. 
• For predictability, certainty  and convenience, society places a importance on contracts and commerce 

could not operate without a comprehensive and settled body of law. FOUR CORNERS 
1. Freedom and sanctity  

• Market Individualism (predominant in the 19th century/early 20th century): 
• Freedom of contract: embracing partner freedom and term freedom  
• Sanctity of contract: embracing the inviolability of contracts. i.e. parties held to their bargains  
• Freedom of contract and sanctity of contract reinforced the purpose of contract law to provide 

certainty.  

A valid Contract requires:

Offer and acceptance

Form and valuable consideration

Intention to create legal relations

Contractual capacity

Genuine consent

Legal Purpose



2. Underpinned by Will and Promise Theories  
• WILL theory of contract which maintains that a contract represents an expression of the will of 

the contracting parties. 
• Promise Theory  Fried (1981) - Contract has a unifying theory of ‘moral principles’. The moral 

basis of contract is the promise 
• A contract must be kept because a promise must be kept. 
• Does not sit well with consideration. Should have binding gift promises. 
• ‘Implied terms’ can fit as they are simply  ‘residual principles’. 
• Duress is not a problem as promisor's are only bound by voluntary promises 

3. CRITICISMS  
• Legal realists particularly from the US have argued against Classical Theory 
• Contracts do not necessarily represent the will of the parties. 
• Fails to take into account the complexities of social behavior and distribution of economic power 

(Inequality of bargaining power. Standard form contracts) 
*Always start with the classical approach 

Economc Theory 
• Contract law can be seen as a vehicle for economic efficiency. It is at the heart of the capitalist system 

and the heart of the market economy. Often in line with classical 
• Deter people from behaving opportunistically towards contracting parties in order to encourage the 

optimal timing of economic activity and obviate costly measures 
• critical points: bargaining power of parties is rarely equal 
• Emphasis on giving effect to parties’ choices or preferences without applying any ethical criteria to 

those preferences has been criticized. 

Reliance Theory 
• Party based theory but this time looks at the person relying on the promise. 
• A theory that explains a contractual obligation as an effort to protect a promisee’s reliance on the 

promises of others 

Critical Legal Scholarship 
• Critique of legal formalism in contract law . 
• Contract law conceals political choices made by judges, supports the existing economic and social 

order and suppresses communitarian values and collective interests (i.e. law of contracts serves the 
powerful). 

• From text …”law is an ideological power that reinforces a dominant hierarchy of values and interests 
within society-usually based on race, gender and class 

• Protection of the weak 1980s+ 
• CLS have claimed that contract law generally favours markets over community, individualism over 

altruism, self over other and form over substance. Dichotomies make the law incoherent as it relies on 
contradictory principles and flips from one side to the other. 

Feminist Analysis 
• Women are physically, socially and psychologically and politically different from men and those 

differences need to be taken into account.  Females may contract for different reasons 
• The law reflects a masculine viewpoint. Liberal, socialist, radical 
• Three approaches: 

i. Identical Treatment Approach: denies any significant differences between women and men, 
and promotes gender-neutral treatment of people.  

ii. The Difference Approach: Women are physically, socially and psychologically and politically 
different from men and those differences need to be taken into account to effect substantive 
equality. The law reflects a masculine viewpoint that uses abstract, rule-orientated analysis, a 

Amadio HCA said that there was inequality; bank had informational advantage and 
partnership with property developers, parents elderly and did not speak fluent English, 
contract signed in kitchen (unprofessional) etc



style reliant on characteristics associated with the cultural stereotype of man. A more contextual 
approach to give voice to the feminine viewpoint is advocated, emphasizing such values as 
reliance, compromise, and respect. 

iii. The Subordination Approach: assesses particular legal practices and policies to determine 
whether they operate to maintain women in a subordinate position. The approach suggests that 
the gender of the parties and the power relation between them must be taken into account in 
resolving contractual disputes.  

Contract as a Social Relationship/Relational Theory 
• Contract is a social relationship between transacting parties which is an inseparable part of a broader 

web of social relations, as opposed to classical and economic contract theories which assume that each 
contract involves a discrete, one-off exchange. Parties to commercial contracts are often engaged in 
long-term relationships with one another or are part of a close-knit industry, which impacts dealings.  

• Business people in some contexts are ‘neither aware of nor significantly influenced by’ relevant 
principles of contract law in the planning, adjustment or settlement of disputes in contractual 
transactions, often relying on good will of the other party rather than the law. (Macauley- 1960s). An 
enterprise cannot be completely planned from beginning to end. (Macneil). 

• Theory contests the idea that promise is at the heart of the contract. In more relational transactions, the 
parties do not plan comprehensively and their promises are likely to be incomplete, and so their 
relationship is governed by relational norms. Instead they gather increasing information and gradually 
agree to more and more as they proceed adjust to preserve relationship, give/take “good faith” 

Consent Theory 
• Contractual obligations can only be fully understood if they are seen as dependant on an underlying 

system of legal entitlements. 
• The parties to a transaction have entitlements and they consent to transfer them.  
• A transfer requires the consent of the rights holder, and it is consent that provides moral justification of 

enforcement. Consent may be manifested formally (written) or informally (verbal). 

Significant challenges To the traditional notion of contract law have arisen in the 20th century. The 
contemporary marketplace is different, both in the prevailing economic theory and the nature of the 
transactions conducted in it. The challenge for the law has been to accommodate the principles, which have 
developed, to take account of the changed circumstances within the framework of contract law.  

Restitution 
• Obligation to restore unjust gains.  
• Duty imposed on a party to restore something to the other on the ground that they would otherwise 

enjoy an unjust enrichment at the expense of the other party.  
• This action may be used to recover a sum for goods or services.  

Garcia v National Australia Bank Ltd HCA recognised continued existence of a special 
principle protecting women who guarantee husband’s business loan, where the woman has 
either been subject to undue influence by husband or has misunderstood effect of guarantee

Pavey & Matthews v Paul builder able to recover reasonable renumeration in restitution for 
the work done because Mrs Paul had requested and accepted benefit of the work, despite 
there not being a written contract



AGREEMENT - Offer 
Concept of an Offer 

• Offer is the expression to another of a willingness to be legally bound by stated terms → Australian 
Woollen Mils 

• An offer is only effective if it identifies a valid consideration (quid pro quo) and manifests an intention to 
create a legal obligation. It must also have an element of certainty.  → Australian Woollen Mills 

• There needs to be a clear expression of a willingness to be legally bound by the stated terms. If accepted, 
is capable of binding both parties → Lefkowitz v Great Minneapolis Surplus Store for $1 

• The need for a meeting of the minds (consensus ad idem) → Smith v Hughes  
1. Unilateral  

• An offer made to an offeree that does not create mutually binding relations until the offeree does 
what is requested by the offeror.  

• Performance by the offeree is acceptance.offers of reward, offer for prizes 
2. Public at large  

• Carlil formed basis of unilateral contract. 
3. Through Internet 

• Difficulties establishing time and place of formation. Proposal to form contract through EC not 
addressed to specific party = invitation to treat.  

• If clearly indicate the intention of party to be bound on acceptance = offer Electronic Transactions 
Act 2000 (NSW) 

Objective Test 
• Read this advertisement in its plain meaning, as the public would understand it…How would an ordinary 

person reading this document construe it? ’ → Carlill  
• Would it appear to a reasonable person in the position of the offeree that an offer was intended and that a 

binding agreement would be made upon acceptance → Carlill 
• Must have clear indication.. not necessarily formal language → Fitzwood Pty Ltd v Unique Goal 

Rules as to offer:

May be made to a single person or a class of persons

Must be communicated. Cannot be accepted without knowledge of existence

All terms of the offer must be brought to the notice of the offeree

Must be distinguished from an invitation to treat. An invitation to treat is an invitation or an enticement 
to others to make an offer

May be revoked any time prior to acceptance  (nb: options)

May have conditions of acceptance

May lapse through non acceptance

Carlil v Carbolic Smoke Ball Company [1893]
English Court of Appeal

Facts Ad to pay £100 to user of Smoke Ball if contracted influenza, specific instructions

Objective Test: Would it appear to a reasonable person in the position of the offeree that an offer 
was intended and that a binding agreement would be made upon acceptance? 

Offeree Offers can be made to the world at large, formed basis of a unilateral contract

Intention: Mere Puff - no, deposit as proof go sincerity of promise, bona fide in bank

Consideration “react and produce a sale that is directly beneficial to them” Good consideration was 
paying chemist


