
 1 

 
  2021 

Evidence Summary 
Notes 
SEMESTER 1, 2021 
      



 2 

T1 Introduction           3 
 General principles behind the exclusion of evidence 
 Evidence Act 2008 (Vic) 
 Burden and standard of proof 
 Miscellaneous 
 Leave, permission or direction 
 General exclusions 
 Unreliable evidence direction 
 Appeals in criminal trials 
 Types of evidence 
T2 Relevance          7 
T3 Competence and Compellability       9 
 Competence 
 Compellability 
 Alternative arrangements 
T4 Privilege          14 
 Privilege Against Self-Incrimination (PASI) 
 Client Legal Privilege (CLP) 
 Settlement Negotiations 
 Confidential Communications Regarding Sexual Offences 
 Public Interest Immunity 
T5 Examination of Witnesses        24 
 Examination-In-Chief 
 Reviving Memory 
 Prior Consistent Statements (Credibility Rule) 
 Unfavourable Witnesses 
 Cross Examination 
 Re-Examination 
T6 Character and Credibility        32 
 Credibility 
 Character Evidence 
T7 Options of the Accused        41 
 Civil Proceedings 
 Criminal Proceedings 
T8 Tendency and Coincidence        43 
T9 Hearsay          48 
 Does the hearsay rule apply? 
 Hearsay Exceptions 
 Apply any rules of exclusion 
 Jury directions 
T10 Admissions          56 
 Jury directions 
T11 Illegally Obtained Evidence        63 
T12 Opinion Evidence         65 

   



 3 

Topic 9: HEARSAY 
 
If it is an admission, do not apply hearsay rules! Go to Admissions 
 

• [X] may argue that [evidence] should be excluded by the hearsay rule as it is evidence of a previous 
representation made by [maker] and adduced to prove the existence of a fact that it can reasonably 
be supposed that [maker] intended to assert, making it prima facie inadmissible (s 59(1)) 

 
Does the hearsay rule apply? 

 
Step 1: previous representation made by a person? 
 

• [X] may argue that the previous representation consisted of [statement/conduct] made by [maker] 
• ‘Previous representation’ means a representation made otherwise than during the proceeding 

(Dictionary) 
• ‘Representation’ includes: (Dictionary) 

(a) an express or implied representation (whether oral or in writing); or 
(b) a representation to be inferred from conduct; or 
(c) a representation not intended by its maker to be communicated to or seen by another 

person; or 
(d) a representation that for any reason is not communicated 

• There may be multiple representations (i.e. Benz: “My mother is feeling sick” has an express 
representation that her mother is feeling sick, and an implied assertion that the person is her mother) 

 
Step 2: intended to assert? 
 

• The hearsay rule only applies if it can be reasonably supposed that [maker] intended to assert a 
particular fact having regard to all the circumstances (s 59(1),(2A))  

• NB: intention to be determined objectively (i.e. ‘it can reasonably be supposed’, ‘having regard to all 
the circumstances’ that the person intended to assert – s 59) 

• Generally, if a statement impliedly represents an asserted fact, it will be unintended 
• Benz: “my mother is sick” – did not intend to assert that the person was her mother, merely that the 

person was sick 
 
Step 3: to prove the existence of a fact? 
 

• The hearsay rule only applies to evidence adduced to prove the truth of the asserted fact; that is, 
being used ‘testimonially’ (Subramaniam; Kamleh; Ratten)  

o Cf. if being used to prove something else, it will constitute original evidence 
• [X] would attempt to use [representation] to prove [purpose] 

 
Examples: 

• Prove awareness or knowledge 
o Kamleh: D told W he “turned the TV up” to cover up the sound of gunshots. P adduced the 

evidence to demonstrate D knew the TV was turned up, not to prove that he did in fact turn 
up the TV or kill V 

• Prove state of mind/intention 
o Walton: “I’m going to meet John at the Town Centre” was used to show an intention to meet 

John, not that she actually went – this was circumstantial evidence as it made it more likely 
she did meet John 

o Bull: the phone call between D and complainant was used to show a state of mind – she was 
sexually frustrated and was coming over to have sex (i.e. evidence of consent) 
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o Kamleh: D told W that they were planning to meet V because “he owed them something or 
they had something to settle with him” – used as evidence of intention to meet V, thus 
making it more likely they did meet V – thus, original evidence 

o Subramaniam: D claimed terrorists threatened to kill him if he didn’t commit the offence – 
arguing duress. Statement adduced to prove he believed the threat was made and he was 
scared – thus acting under duress; not adduced to prove they actually would kill him 

• Affect credibility 
o Kamleh: The 2 D’s had numerous phone calls and then both gave identical alibis. The 

statements were adduced to prove they were lying and had concocted the story together, 
not to prove the truth of their alibi 

• Making of statement relevant to a fact in issue 
o Ratten: “Get me the police” heard by phone operator was adduced as original evidence to 

show the wife was in danger right before she was shot, which D claimed was an accident  
o Benz: “It’s alright, my mother’s just feeling sick” was to prove that the person was the 

mother, not that she was indeed feeling sick 
 
Step 4: Conclude 
 

• On balance, as [evidence] [is/is not] hearsay, it will be prima facie [inadmissible/ admissible] (s 59) 
 

Hearsay Exceptions 
 
(1) Reliability exception per Mason CJ in Benz; Walton 
 

• To fall within the reliability exception, the assertion needs to be spontaneous, unlikely to be 
concocted, and be sufficiently reliable (Benz per Mason CJ) 

• Benz: there was no reason to say “my mother is feeling sick” if the person wasn’t her mother 
 
(2) Dual purposes 
 
Non-hearsay purpose 
 

• [X] will argue that the evidence of [representation] is relevant for a non-hearsay purpose in proving 
[purpose]. As it is not being adduced as proof of the asserted fact, the hearsay rule will not apply and 
it will be admissible (s 60(1)) 

o i.e. if it’s admissible under credibility, tendency, coincidence rules but is hearsay 
• This section applies whether the hearsay is first hand or not (s 60(2)) 
• This section does not apply to evidence of admissions in criminal proceedings (s 60(3)) 
• This section does not apply if the maker was not competent to give evidence about the fact, at the 

time of the representation (s 61(1)) (i.e. child, mentally insane) 
o However, s 61(1) does not apply if s 66A (contemporaneous representation) applies (s 

61(2)) 
 
Contemporaneous representation about health, feelings, sensation, intention, knowledge, 
state of mind 
 

• The hearsay rule does not apply to evidence of a previous representation made by a person if the 
representation was a contemporaneous representation about the person’s health, feelings, 
sensation, intention, knowledge or state of mind (s 66A) 

• The person is taken to have personal knowledge of an asserted fact if it relates to the above (s 62(3)) 
 
Approach: 

• 1. Is it contemporaneous? 
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o [Statement] is clearly contemporaneous with maker’s [health] as it was made in the present 
tense (i.e. “I am sick”) 

o [Statement] was made in the past tense, therefore was not contemporaneous for the 
purposes of s 66A (i.e. “I felt sick”) 

• 2. What category? 
o Did it fall under: health, feelings, sensations, intention, knowledge or state of mind? 

 
(3) Exceptions for First-hand Hearsay (FHH) 
 
(2.1) Preliminary question: is it FHH? 
 

• ‘First-hand’ hearsay means a previous representation that was made by a person who had personal 
knowledge of an asserted fact (s 62(1)) 

• A person has personal knowledge of the asserted fact if their knowledge of the fact was, or might 
reasonably be supposed to have been, based on something that the person saw, heard or otherwise 
perceived, other than a previous representation made by another person about the fact (s 62(2)) 

 
MAKER (first-hand knowledge of event) puts in document. FHH 
Witness who observed MAKER puts in document. SHH 

 
WHERE TO GO: 

• IF FHH à (2.2)  
• IF NOT FHH à (4)  

 
(2.2) Is the maker available? 
 

• A person is taken not to be available to give evidence about a fact if: (Dictionary(1)) 
(a) The person is dead; or 
(b) The person is, for any reason other than the application of s 16 (competence & 

compellability: judges and jurors), not competent to give evidence about the fact; or 
(c) The person is mentally or physically unable to give the evidence and it is not reasonably 

practicable to overcome that inability; or 
(d) It would be unlawful for the person to give evidence about the fact; or 
(e) A provision of this Act prohibits the evidence being given; or 
(f) All reasonable steps have been taken, by the party seeking to prove the person it not 

available, to find the person or to secure their attendance, but without success; or 
(g) All reasonable steps have been taken, by the party seeking to prove the person is not 

available, to compel the person to give the evidence, but without success 
• Otherwise, the person is taken to be available to give evidence about the fact (Dictionary(2)) 

 
(2.3) The FHH exceptions  
 
WHERE TO GO: 

• IF civil and maker unavailable à (2.3.1)  
• IF civil and maker available à (2.3.2) 
• IF criminal and maker unavailable à (2.3.3) 
• IF criminal and maker available à (2.3.4) 

 
(2.3.1) Civil proceeding where maker unavailable 
 

• Given that this dispute is a civil matter and the maker of the representation ([maker]) is unavailable  
(s 63(1)), the hearsay rule will not apply and the evidence of [evidence] will be admissible if (s 63(2)): 

(a) [W] saw, heard or otherwise perceived the representation being made; or 
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(b) The document contains the representation or another representation reasonably necessary 
to refer in order to understand representation. 

 
(2.3.2) Civil proceeding where maker available 
 
If [maker] not being called: 

• The hearsay rule does not apply to such a representation or document if it would cause undue 
expense or undue delay, or would not be reasonably practicable, to call the person who made the 
representation to give evidence (s 64(2)) 

 
If [maker] being called: 

• If the person who made the representation has been or is to be called to give evidence, the hearsay 
rule does not apply to evidence of the representation that is given by: (s 64(3)) 

(a) that person; or 
(b) a person who saw, heard or otherwise perceived the representation being made 

 
(2.3.3) Criminal proceeding where maker unavailable 
 
(2.3.3.1) P adducing hearsay evidence 
 

• The hearsay rule does not apply to evidence of a previous representation that is given by a person 
who saw, heard or otherwise perceived the representation being made, if the representation: (s 
65(2)) 

(a) was made under a duty to make that representation or to make representations of that 
kind; or 

§ i.e. doctor, psychologist, ambulance officer is under a duty to report sexual offences 
to the police 

(b) was made when or shortly after the asserted fact occurred and in circumstances that make 
it unlikely that the representation is a fabrication; or 

§ 1. ‘Made when or shortly after’ 
• ‘Shortly after’ does not require strict contemporaneity. It is used in its 

ordinary sense (Williams) 
• 5 days is too long (Williams) 
• 24 hours is ok (Harris) 

§ 2. ‘Circumstances make it unlikely a fabrication’ 
(c) was made in circumstances that make it highly probable that the representation is reliable; 

or 
§ Not ‘highly probable’ simply because the representation was made to a police 

officer, or because it was made under the understanding that a false statement 
could lead to prosecution (Munro) 

§ Circumstances that may make it highly probable to be reliable: (Munro) 
• W was describing a system of work, likely to be well-remembered 
• W had no personal interest in the subject matter, participants or outcome 

of the trial 
• Any inclination to exaggerate his cleaning proficiency likely to be 

outweighed by need to avoid prosecution for giving false information 
§ Conway: not highly probable because she was noticeably affected by heroin 

(d) was (i) against the interests of the person who made it at the time it was made, and (ii) 
made in circumstances that make it likely that the representation is reliable 

§ 1. Without limitation, a representation is taken to be against the interests of the 
person who made it if it tends: (s 65(7)) 

(a) to damage the person's reputation; or 
(b) to show that the person has committed an offence for which the person 

has not been convicted; or 
(c) to show that the person is liable in an action for damages 
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§ 2. ‘Circumstances make it likely reliable’ 
• Must look at the objective circumstances in which the representation is 

made, not the apparent truthfulness of the person making it (Sio) 
 
(2.3.3.2) D adducing hearsay evidence 
 

• The hearsay rule does not apply to: (s 65(8)) 
(a) evidence of a previous representation adduced by D if the evidence is given by [W] who saw, 

heard or otherwise perceived the representation being made; or 
(b) a document tendered as evidence by D so far as it contains a previous representation, or 

another representation to which it is reasonably necessary to refer in order to understand the 
representation 

• However, if D successfully adduces FHH evidence, the hearsay rule does not apply to evidence of 
another representation about the matter that: (a) is adduced by another party (i.e. P/A2), and (b) is 
given by a person who saw, heard or otherwise perceived the other representation being made (s 
65(9)) 

 
• Baker: Co-accused was acquitted and made admissions. D wanted to use those admissions in his trial. 

Held: Admissible under s 65(8). No need to go through s 65(2) 
 
(2.3.4) Criminal proceeding where maker available 
 

• This section applies given it is a criminal proceeding and the maker of the representation [maker] is 
available (s 66(1)) 

• The hearsay rule does not apply to evidence of the representation that is given by the person who 
made the representation or a person who saw, heard or otherwise perceived the representation 
being made if: (s 66(2)) 

(a) the person who made the representation has been or is to be called to give evidence; and 
(b) either: 

(i) when the representation was made, the occurrence of the asserted fact was fresh 
in the memory of the person who made the representation; or 

• In determining whether the occurrence of the asserted fact was fresh in 
the memory of a person, the court may take into account all relevant 
matters including: (s 66(2A)) 

(a) the nature of the event concerned; and 
§ If something is traumatic, you are more likely to 

remember it; if something is a non-event, you are less 
likely to remember it 

§ The nature of sexual abuse is such that it may remain 
fresh in the memory of a victim for many years (Bauer) 

§ The ‘amount of detail and any striking or unusual aspects 
would be a very significant factor in considering 
admissibility’ (Clay) 

(b) the age and health of the person; and 
§ the likelihood of an adult having a precise recollection of 

an extraordinary or shocking event that occurred at the 
age of about four or five years is by no means so 
improbable that it is bound to be rejected (Clay) 

(c) the period of time between the occurrence of the asserted fact 
and the making of the representation 

§ 20 years is too long (‘so far beyond what the legislature 
could ever have contemplated’) (Clay) 

(ii) the person who made the representation is a victim of an offence to which the 
proceeding relates and was under the age of 18 years when the representation was 
made 
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(4) Business records exception 
 
Step 1: Does s 69 apply? 
 

• This section applies to a document that: (s 69(1)) 
(a) either: 

(i) is or forms part of the records belonging to or kept by a person, body or 
organisation in the course of, or for the purposes of, a business; or 

• ‘Business’ includes ‘an activity engaged in by the Crown in any of its 
capacities’ (Lancaster) 

• Individual patient records may therefore be ‘business records’, even 
though not concerned with the running of the business (Lancaster) 

(ii) at any time was or formed part of such a record; and 
(b) contains a previous representation made or recorded in the document in the course of, or 

for the purposes of, the business 
 
Step 2: Business records exception 
 

• The hearsay rule does not apply to the document (so far as it contains the representation) if the 
representation was made: (s 69(2)) 

(a) by a person who had or might reasonably be supposed to have had personal knowledge of 
the asserted fact; or 

§ i.e. FHH 
§ A person is taken to have had personal knowledge of a fact if the person's 

knowledge of the fact was or might reasonably be supposed to have been based on 
what the person saw, heard or otherwise perceived (other than a previous 
representation made by a person about the fact) (s 69(5)) 

(b) on the basis of information directly or indirectly supplied by a person who had or might 
reasonably be supposed to have had personal knowledge of the asserted fact 

§ ‘Directly or indirectly’ is not limited to first or second-hand hearsay. As long as you 
can trace back to the person who has personal knowledge, the evidence is 
admissible (Lancaster) 

§ Lithgow: D had a fall and was suing for negligence. Paramedics wrote a patient 
record about this. Held: they didn’t have personal knowledge of D’s fall because 
they arrived after it happened 

 
Step 3: Exception to the business records exception 
 

• The business records exception does not apply if the representation: (s 69(3)) 
(a) was prepared or obtained for the purpose of conducting, or for or in contemplation of or in 

connection with, an Australian or overseas proceeding; or 
(b) was made in connection with an investigation relating or leading to a criminal proceeding 

 
Step 5: Client-legal privilege 
 
See page 14 
 
Step 6: General exclusionary rules 
 
See page 5 
 
(5) Electronic communications 
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Electronic communications EXCEPTION TO HEARSAY 

• The hearsay rule does not apply to a representation contained in a document recording an electronic 
communication so far as the representation is a representation as to: (s 71) 

(a) the identity of the person from whom or on whose behalf the communication was sent; or 
(b) the date on which or the time at which the communication was sent; or 
(c) the destination of the communication or the identity of the person to whom the 

communication was addressed 
 
Evidence produced by processes, machines and other devices 

• This section applies to a document or thing: (s 146(1)) 
(a) that is produced wholly or partly by a device or process; and 
(b) that is tendered by a party who asserts that, in producing the document or thing, the device 

or process has produced a particular outcome 
• If it is reasonably open to find that the device or process is one that, or is of a kind that, if properly 

used, ordinarily produces that outcome, it is presumed (unless evidence sufficient to raise doubt 
about the presumption is adduced) that, in producing the document or thing on the occasion in 
question, the device or process produced that outcome (s 146(2)) 

o Example: It would not be necessary to call evidence to prove that a photocopier normally 
produced complete copies of documents and that it was working properly when it was used 
to photocopy a particular document 

o Stevenson: Facebook post showing age of V who was sexually assaulted by D. The post 
ordinarily has the date and time so it was presumed this had occurred 

 
Electronic communications 

• If a document purports to contain a record of an electronic communication it is presumed that the 
communication: (s 161(1)) 

(a) was sent or made in the form of electronic communication that appears from the document 
to have been the form by which it was sent or made; and 

(b) was sent or made by or on behalf of the person by or on whose behalf it appears from the 
document to have been sent or made; and 

(c) was sent or made on the day on which, at the time at which and from the place from which 
it appears from the document to have been sent or made; and 

(d) was received at the destination to which it appears from the document to have been sent; 
and 

(e) if it appears from the document that the sending of the communication concluded at a 
particular time—was received at that destination at that time 

• Facebook posts are captured here (Stevenson) 
 
(5) Evidence about the character of co-accused 
 

• The hearsay and tendency rules do not apply to evidence of D’s character if: (s 111(1)) 
(a) the evidence is evidence of an opinion about D adduced by another defendant; and 
(b) the person whose opinion it is has specialised knowledge based on the person’s training, 

study or experience; and 
(c) the opinion is wholly or substantially based on that knowledge 

• If such evidence has been admitted, the hearsay rule, the opinion rule and the tendency rule do not 
apply to evidence adduced to prove that that evidence should not be accepted (s 111(2)) 

 
Apply any rules of exclusion 

 
See page 5 
 

Jury directions 
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• As hearsay evidence is evidence of a kind that may be unreliable (s 31(a) JDA), [X] may request that 
TJ direct the jury on this evidence (s 32(1) JDA) 

• In giving such a direction, TJ must: (s 32(3) JDA) 
(a) Warn the jury that the evidence may be unreliable; and 
(b) Inform the jury of significant matters the TJ considers may cause the evidence to be 

unreliable; and  
(c) Warn the jury of the need for caution in determining whether to accept the evidence and 

the weight to be given to it 
 
 


