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Class 1 – Agreement: Offer 
 

Readings – Contracts Casebook [3.05] – [3.56], 3.75] 
 
Introduction 

- Traditionally there are four essential elements to contract formation: agreement, consideration, 
certainty, and an intention to create legal relations 

- Agreement usually consists offer and acceptance, but this is merely ‘an aid to analysis’ (Greig and 
Davis, The Law of Contract, 1987, p 246) 

- If the traditional approach to acceptance cannot be applied (“acid test”), it is relevant to ask (per 
Heydon JA in Brambles Holdings Ltd v Bathurst City Council [2001] NSWCA 61) 

o Whether in all the circumstances an agreement can be inferred 
o Whether mutual assent has been manifested 
o Whether a reasonable person in the position of each of the parties would think there was a 

concluded bargain 
 
Offer 

- An offer is the manifestation or willingness to enter into a barging, so made as to justify another 
person in understanding that his assent to that bargain is invited and will conclude it 

- Willing to be bounded upon per the terms of the offer – sufficient certainty (capable of being 
accepted), expression of willingness and no other actions needed in discussion, only need to accept 

 
Gibson v Manchester City Council [1979] 1 WLR 294 House of Lords 

Facts 
- In 1970, Manchester City Council, then controlled by the Conservative Party, adopted a scheme allowing tenants of 

council housing to purchase the freehold title to their home 
- Gibson expressed interest in the scheme, to which the Council sent a letter to Gibson stating that they ‘may be 

prepared to sell the house to you’ at a nominated purchase price 
- Gibson completed the application form and returned it to the council, but left the purchase price blank in order to 

further negotiate of the price 
- Before formal contracts were prepared, the Labour Party won control of the Council, who then abandoned the 

scheme, and only completed the sales of those for which a binding contract had been concluded 
- The Council denied that they had entered a binding contract with Gibson, which he successfully sued to enforce 

specific performance. The council appealed 
Issue – Did the correspondence between the parties constitute a legally enforceable contract  
Held (Lord Diplock) 

- The present contract was can be analysed in the normal terms of offer and acceptance 
o There may be contracts made by an exchange of correspondence between parties in which the successive 

communications other than the first are in reply to one another, though these are exceptional 
- The language and wording of the letter that Gibson alleged to constitute an offer, such as ‘may be prepared to sell’, 

and instructions ‘to make a formal application to buy’, do not in their ordinary meaning form a firm offer of an 
enforceable open contract for the sale of land. 

- Further correspondence over the price and mortgage indicate that the correspondence was rather negotiations prior 
to the formal offer 

- Appeal allowed 
Ratio/Principles 

- Look to the ordinary meaning of the language in the alleged offer to determine whether the correspondence is part 
of the negotiations or a formal offer 

- Acceptance cannot turn a non-offer into an offer 
 

Carlill v Carbolic Smoke Ball Company [1893] 1 QB 256 Court of Appeal 
Facts 

- The defendants manufactured a device called a ‘Carbolic Smoke Ball’, which was claimed to prevent colds and 
influenza. 
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- The defendant claimed in an advertisement that a ‘₤100 reward will be paid… to any person who contracts the 
increasing epidemic influenza, or any disease caused by taking cold, after having used the ball three times daily for 
two weeks.’ 

- The plaintiff purchased a smoke ball on faith of the advertisement and used it in accordance to the manufacturer’s 
directions from 20 November 1891 until 17 January 1892, when she contracted influenza. The trial judge held that 
the plaintiff was entitled to recover the ₤100. The defendant appealed. 

Issues 
- Was the language of the advertisement in clear enough terms to constitute a firm offer? 
- To whom did the defendant make an offer? 
- Is notification of acceptance required in order for there to be an agreement? 
- Was there consideration? 

Held (Lindley LJ) 
- As the advertisement claimed that ‘₤1000 is deposited with the Alliance Bank, shewing our sincerity in the matter’ 

the offer of ₤100 was not mere fluff 
- According to the language of the offer, the ordinary meaning of the conditions of the alleged contract are that the 

defendant will pay ₤100 to anybody who contracts influenza in a reasonable time after using the carbolic balls as 
directed. Accordingly, the language is not too vague as to not constitute an offer. 

- The offer of the advertisement was not to everybody (otherwise there would be no contract), but to those who 
fulfilled the conditions, as fulfilling the conditions would be in effect an acceptance of the offer 

- The offer was a continuing offer (i.e. available until the advertisement is revoked), and by the language of the offer, 
the defendant did not expect and does not require notice of the acceptance apart from notice of the performance 

o Per Brogden v Metropolitan Ry Co (1877) 2 App Cas 666, and offer of acceptance may be contemporaneous 
with the notice of performance 

- The advertisers derived a benefit from the advertisement, as they intended to increase public confidence in the 
product and hence sales, and the plaintiff was inconvenienced by using the carbolic balls three times a day, hence 
there is consideration. 

Held (Bowen LJ) 
- The plain meaning of the advertisement is that anybody who used the carbolic balls three times daily for two weeks, 

and then caught a cold, would be entitled to the reward 
o The time limit on protection would be the time when it is in use, rather than a reasonable time after use 

- The contract is not one made with all the world, but with the limited portion of the public who come forward and 
perform the condition on faith of the advertisement 

o This is in contrast with advertising books for sale or houses to let 
- The character of the transaction in question, from the point of view of common sense, implies that there is no need 

for the person to notify their acceptance of the offer 
- See above for the issue of consideration 
- Appeal Dismissed 

Ratio/Principles 
- To determine whether there has been an offer, analyse the plain meaning of the alleged offer according to the 

party who is receiving the offer 
- Notice of acceptance may be contemporaneous with notice of performance of the condition. 
- A defendant may, expressly or impliedly, intimate a particular mode of acceptance as sufficient to make the 

bargain binding (i.e. notification of acceptance is not necessary in certain types of contracts) 
- One can have an offer to the whole world and is accepted by the doing of something 
- Executory Contract – key performance in the contract has not been performed by bot party yet – involve mutual 

promises but yet to perform promises 
- Executed contract – when the promises have been executed 
- Carlill has executed consideration as she has done the act but the company has executory consideration as they have 

yet to pay her 
 

MacRobertson Miller Airline Services v Commissioner of State Taxation (WA) (1975) 133 CLR 125 HCA 
Facts 

- The appellant airline issued tickets to prospective passengers after a fare had been paid. 
- One of the conditions printed on the ticket was that the airline reserved the right to abandon any flight or cancel any 

ticket or booking, and in such circumstances a passenger was eligible for a refund 
Issue – Is a ticket issued by the airline ‘an agreement or any memorandum of agreement’ per the Stamp Act? 
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Held (Barwick CJ) 
- Pursuant to the conditions of issuing the ticket, the airline is under no obligation to carry the passenger, and may 

only retain the prepaid fare upon actual performance of carriage 
o The uncertainty of airline travel, as opposed to steamship travel (Hood v Anchor Line), demonstrates the 

absence of any obligation on the airline’s part 
- Accordingly, the payment of the fare does not constitute an acceptance of an offer, but merely a prepayment of 

the fare payable for an actual carriage performed. 
Held (Stephen J) 

- Contract is formed by the passenger entering the aircraft – contract accepted by conduct 
- The issue of the ticket is an offer by the airline to the passenger for travel, but is not an agreement 

o The contract is made upon acceptance of that offer by the passenger, usually by conduct (e.g. turning up at 
the airport) 

- The passenger has an opportunity, of ascertaining the conditions which the carrier seeks to impose and of accepting 
or rejecting them 

o The reasonable time to reject the offer is a question of fact 
o The opportunity is absent in mass transit, or at least exists in a highly limited form 
o Thus the passenger’s acceptance of the carrier’s offer occurs at some point after issue of the ticket 

- See Parker v South Eastern Railway Co, Balmain New Ferry Co Ltd v Robertson) 
- Appeal Approved 

Ratio/Principles 
- The payment by a party privy to a transaction does not by itself constitute a contractual agreement, but is 

dependent on the nature of the transaction 
 
Offers distinguished from Invitations to Treat 
 
Pharmaceutical Society of Great Britain v Boots Cash Chemists (Southern) Ltd [1953] 1 QB 401 Court of Appeal 

Facts 
- The Pharmacy and Poisons Act 1933 (UK) made it unlawful for a person to sell certain drugs unless ‘the sale is 

effected by, or under the supervision of, a registered pharmacist’. 
- The defendants (Boots) operated a self-service shop of which certain drugs were displayed.  
- A registered pharmacist would supervise the area where the drugs were displayed, and would also supervise the 

transaction at the cash register, whereby they could prevent a sale if they saw fit 
Issue – Does the act of a customer choosing a drug to purchase from the shelf constitute an acceptance of an offer? 
Held (Somervell LJ) 

- The display of drugs on the shelf is an invitation to the buyer to make an offer to buy the drugs, rather than an offer 
to sell. 

- The contract is not completed until the shopkeeper, or someone on his behalf, accepts that offer at the cash register 
o If the plaintiff’s contention were true, that the customer completes the contract by choosing a drug to buy, 

then the customer would not be able to put the drug back on the shelf or substitute it for another product, 
which would be a formidable difficulty to self-service stores 

Held (Birkett LJ) 
- The act of a customer picking up a bottle of medicine from the shelf in this case does not amount to an acceptance of 

an offer to sell, but is an offer by the customer to buy, which is accepted by the shopkeeper at the cash register. 
Ratio/Principles 

- The display of goods in a commercial store does not amount to an offer to sell, but is merely an INVITATION TO 
TREAT (NEGOTIATE) 

- Customer offers to purchase, check out person accepted purchase and hence contract formed 
- The contract is complete once the cashier accepts the transaction at the cash register. 

 
*** Customer makes an offer and individual on the other side accepts 

- E.g. at an auction, the bidder offers a price and the auctioneer accepts 
- E.g. Netflix – invitation to people to make an offer to watch a show – offer created by cutomer and 

accepted by company 
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Unilateral Contracts 
 

Mobil Oil Australia v Welcome International (1998) 81 FCR 475 Federal Court of Australia 
Facts 

- In 1991, Mobil’s general manager for retail marketing told franchisees at a convention that Mobil was seeking to 
implement a ‘tenure for performance’ scheme. Per the scheme, any franchisee who achieved a score of 90% or 
better in Mobil’s Circle of Excellence incentive scheme in the 6 years following 1991 would be granted a 9 year 
renewal of their franchise without cost. 

- Following management and policy changes, Mobil announced in 1994 that it would not grant renewals free of 
charge, but would discount the renewal fees of any franchisees who had succeeded in obtaining 90% or better in 
1992 or 1993. Mobil then abandoned the Circle of Excellence judging 

Issue 
- Did the ‘9-for-6’ proposition to franchisees constitute an offer? 
- If there was an offer, could the offer be revoked? 

Held (Lockhart, Lindgren and Tamberlin JJ) 
- A unilateral contract is one in which the act of acceptance of the offer is also an executed consideration for the 

promise offered. The act of acceptance called for by the offer, once completed by the offeree, leaves the contract 
executor only on the part of the offeror. 

o i.e. The act of acceptance is also the consideration and the act of performance 
o The alleged contract in question was a unilateral contract 

- The language of the videotaped offer and brochure were too vague and uncertain to be capable of giving rise to a 
contractual obligation (e.g. ‘find a way’ to ‘extend [for an unspecified period]’) 

- The revocation of the offer would not be unjust in this case, as it is ambiguous whether each franchisee had 
commenced the performance of the act of acceptance, and Mobil would have no knowledge of this fact 

o The notion that an offer becomes irrevocable once the act or acts that constitute consideration for the offer 
have been partly performed (Abbot v Lance) is not universal 

- Whilst in other instances of unilateral contracts there may be an implied ancillary contract to not revoke the offer 
once the offeree commences the act of acceptance, there did not exist on in this case due to the ambiguity of the 
commencement of acceptance, the benefit to both parties through the alleged agreement, and existing contractual 
arrangements 

o In cases where an express or implied ancillary contract exists, the normal remedy for revocation would be an 
award of damages in respect to the prospect that the act of acceptance would have been completed, and, 
by the same act, the offered promise duly ‘paid for’. 

- The franchisees did not suffer a detriment in attaining 90% or better in the Circle of Excellence judging, and in fact 
both parties received benefit, thus there the stipulated executed consideration was not furnished 

Ratio/Principles 
- In a unilateral contract, the act of acceptance is also consideration and act of performance 
- There is no universal rule governing the revocation of an offer of a unilateral contract, thus it must be judged on a 

case-by case basis 
 
*** Elements of a contract – Offer must be promissory, Expression of willingness, Capable of acceptance  
*** Bilateral Acceptance – either mutual promises or commencement of conduct/performance 
*** Unilateral Acceptance – completing of conduct 
*** offer can be revoked any time before acceptance 
*** Actual communication required for offer to be revoked 
*** Executory contract – when performance of both parties are to be in the future 
*** Executed Consideration – when one party has performed and one is yet to perform 
*** Executed contract – when contract has already been performed 
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Class 1.2 – Agreement: Acceptance 
 

Readings – Contracts Casebook  [3.100] – [3.135] (skip [3.140] – [3.145]),   [3.150] – [3.155], [3.180] – [3.210] 
(skim [3.215] – [3.240]),  [3.245] – [3.250]. 

 
 

Acceptance 
 

Relationship between the offer and Acceptance 
- For bilateral contract – very nature of the acts of offer and acceptance will usually ensure that there 

will be little debate as to whether what the offeree undertakes is undertaking in response to the 
proposed offer 

- Although, not as clear for unilateral contracts 
 

The Crown v Clarke (1927) 40 CLR 227 
Facts 

- Example of a unilateral offer in a contract.  
- The Crown pledged a £1000 reward for information which led to the arrest and conviction of a collection of 

murderers.  
-  One of them, Clarke, was arrested, and, having seen the proclamation, made a statement which led to the arrest of 

another, Coulter.  
- Clarke claimed the reward but the Crown alleged that his statement was not made with a view of obtaining the 

reward.  
Issue – Did Clarke’s actions constitute acceptance of the offer of the reward? 
Held (Isaacs ACJ) 

- ‘Acceptance and performance of condition [where the act of performance and acceptance are contemporaneous]… 
involve that the person accepting and performing must act on the offer.’ 

Held (Higgins J) 
- Analogous to an action based on misrepresentation, the statement of claim must allege and show that the plaintiff 

acted in reliance or on the faith of the offer   
Held (Starke J) 

- ‘The true principle applicable to this type of case is that unless a person performs the conditions of the offer, acting 
upon its faith or in reliance upon it, he does not accept the offer and the offeror is not bound to him.’ 

- Establishing whether the offeree acted on the faith of the offer is an inference of fact, and may be excluded by 
evidence. 

Appeal allowed 
Ratio / Principles 

- The court found that a person must be “acting on the faith of, in reliance upon” the conditions of an offer to 
constitute acceptance and thus form an agreement.  

- In a unilateral contract, where performance is the implied method of acceptance, the performance must be done on 
the faith of, or in reliance upon, the offer – Can’t stumble upon a reward accidently, one must be thinking of the 
reward whilst performing the conduct 

-  
 
Communication of Acceptance 
 
Silence as Acceptance 

- Contract cannot be forced on the offeree just by saying that acceptance will be communicated by 
silence 

 
Felthouse v Bindley (1862 11 CB (NS) 869 

Facts 
- After some discussion, the plaintiff wrote to his nephew, offering to buy the latter’s horse, adding that if he heard no 

more about the issue then he would consider the horse as his own 
- Six weeks later, the nephew employed an auctioneer to sell his farming stock, and instructed him not to sell the 

horse, which the auctioneer eventually did by mistake 
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- The plaintiff sued the auctioneer in conversion and obtained the verdict. The defendant obtained a rule nisi to enter 
a nonsuit. 

Issue – Did the plaintiff’s nephew’s silence constitute a valid form of acceptance? 
Held (Willes J) 

- The nephew’s silence on the offer sent by the plaintiff meant that the offer was still open prior to the auction on 25 
February, as the plaintiff may have retracted the offer, or the nephew could have bound him by replying to the offer 

- Whilst the nephew did express his intention to sell the horse to his uncle through his instructions to the auctioneer, 
he did not communicate such intention to the plaintiff until the 27 February, after the horse had been sold. 
Rule absolute 

Ratio / Principles 
- Whilst an offeror may stipulate the method that an offeree can accept an offer, an offer cannot be accepted 

through silence or non-communication –  In such an event, the offer is still open 
- Rule absolute – an offeree cannot erect a contract between himself and the offeree by the device of stating that 

unless he hears from the offeree, he will consider the offeree bound.  
 
Acceptance Inferred from Conduct 

- Some cases – conduct is sufficient as acceptance even though there is no actual communication of 
acceptance. 

 
Empirnall Holdings Pty Ltd v Machon Paull Partners Pty Ltd (1988) 14 NSWLR 423 

Facts 
- Empirnall, a property developer, retained architects Machon Paull to do work in connection with a property 

development 
- The architects sent a letter to Empirnall with two copies of the building cost plus contract, and asked for one signed 

copy to be returned. They were informed that Mr Jury, a director, ‘does not sign contracts’ 
- Work continued, and the architects were paid, until Empirnall declared bankruptcy 

Issue – Was there a contract in the terms of the draft agreement sent by Machon Paull? 
Held (McHugh JA) 

- The objective theory of contract requires an external manifestation of assent to an offer, but the silence of an offeree 
in conjunction with the other circumstances of the case may indicate that the offeree has accepted the offer. 

o This offeree is most often bound because, knowing of the terms of the offer and the offeror’s intention to 
enter into a contract, they have exercised a choice and taken the benefit of the offer 

- Whether or not the circumstances of the case indicate acceptance is a question of fact, not law 
- The issue thus is whether a reasonable bystander would regard the conduct of the offeree, including their silence, as 

signalling to the offeror that their offer has been accepted 
Appeal dismissed 
Ratio / Principles 

- The silence of an offeree in conjunction with the other circumstances of the case may indicate he has accepted the 
offer – the offeree may be under a duty to communicate his rejection of an offer – if he fails to do so, his silence 
will generally be regarded as an acceptance of the offer sufficient to form of a contract 

- An offeree may be bound to a contract despite their silence if a reasonable bystander would regard the conduct of 
the offeree, including their silence, as signalling to the offeror that their offer has been accepted 

  
- Whilst mere silence alone cannot act as the method of acceptance – Felthouse v Bindley – the 

ultimate issue is whether a reasonable bystander would regard the conduct of the offeree, including 
his silence, as signalling to the offeror that his offer has been accepted – Empirnall Holdings v 
Machon Paull Partners.  

 
Brambles Holdings v Bathurst City Council [2001] NSWCA 61 

Facts 
- The plaintiff (The Council) and the defendant (Brambles) were undertaking negotiations for a new contract for the 

management of the plaintiff’s Solid Waste Disposal Depot, which included receiving liquid waste at the Depot 
- The plaintiff’s entered into the second contract on 12 July 1990, part of which required a portion of the fee charged 

for ‘general commercial waste’ to be remitted to the plaintiff. 
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- The plaintiff on 19 September 1991 wrote to the defendant that the fees charged for liquid waste should be 
increased from 1.1c/litre to a maximum of 6c/litre, with the ‘additional income’ to be placed in a fund for the 
establishment of a Liquid Waste Treatment Plant. 

- The defendant responded in a letter dated 3 October 1991 by denying that the contract between the parties covered 
liquid waste. 

- The defendant then increased the fees as per the plaintiff’s letter dated 19 September 1991, but continued to retain 
the revenue.  

Issues 
1. Did the 12 July 1990 agreement that establish fees for general waste under cl 21 also establish fees for liquid waste, 

and thus prohibit the defendant from charging any other fees? 
2. Was the plaintiff’s offer in the letter dated 19 September 1991 accepted by the defendant? 

Held (Heydon JA) 
- The implication of the terms of the 12 July 1990 agreement, by reference to admissible extrinsic evidence and an 

objective analysis, is that the fees for general waste outlined in cl 21 also applied to liquid waste 
- The 19 September 1991 letter may not have been an offer but rather a request, since it used the language of 

command, but this line of argument was not pleaded by the defendant  
- The classical offer and acceptance analysis of contracts is neither sufficient nor necessary to explain all cases (he 

referred extensively to previous cases and commentary) 
o ‘A rejected offer could remain operative if it were repeated, or otherwise revived, or if in the circumstances 

it should for some other reason be treated, despite its rejection, as remaining on foot, available for 
acceptance, or for adoption as the basis of mutual assent manifested by conduct’ 

o ‘It is relevant to ask: in all the circumstances can an agreement be inferred? Has mutual assent been 
manifested? What would a reasonable person in the position of the Council and a reasonable person in the 
position of the defendant think as to whether there was a concluded bargain?’ 

- The charging of higher prices by the defendant can either convey that they were acting in breach of the 12 July 1990 
contract, or the defendant was accepting the condition per the 19 September 1991 letter. A reasonable person in the 
position of the Council would prefer the latter possibility. 

o The defendant may have informed the Council that it had a right to charge the higher fees and retain the 
whole of them, but did not do so. 

Held (Ipp JA) 
- The last sentence of the letter of 19 September 1991 must be construed as seeking to incorporate cl 22 of the July 

1990 contract by reference to the common beliefs of both parties 
- The defendant’s letter of 3 October 1991 was an attempt to create a platform for further negotiation while leaving 

the September 1991 offer open for acceptance 
- The purpose of the council’s offer to increase the fees for liquid wastes in order to fund a liquid waste treatment 

plant was known to the defendant, thus the defendant’s conduct in charging higher fees is conclusive evidence that it 
agreed to all the conditions contained in the offer of 19 September 1991. 

Appeal dismissed 
Ratio / Principles 

- If the defendant acts so that the plaintiff is reasonably (i.e. objective test) entitled to believe that the defendant is 
assenting to the position which has been asserted by the plaintiff, the defendant is bound. 

- A party may demonstrate acceptance of an offer through its conduct – in this case, the act of Cleanaway increasing 
its fees to 1.3c per litre was deemed to constitute acceptance.  

- Where offer and acceptance cannot be identified, but the evidence shows the parties are conducting themselves 
with mutual assent on the basis that a complete contract exists and that they are acting in pursuance to it, the 
court will enforce the contract.  

-  
 
Correspondence between Offer and Acceptance 

- Problem arises where there is a “battle of the forms”  
- The English Approach – Sending of the last form constitutes the counter-offer – therefore the final 

form is seen to prevail, provided that the recipient of the counter-offer can be taken to have 
accepted. 
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Butler Machine Tool Co Ltd v Ex-Cell-O Corp (England) Ltd [1979 1 WLR 401 
Facts 

- The plaintiff sellers (Butler) sold a machine to the defendant buyers (Ex-Cell-O Corp), and on the back of the 
quotation there was a price variation clause amongst other standard terms and conditions. 

- The defendants returned the quotation with an order, attached to which their own standard terms and conditions, 
which did not include a price variation clause.  

- At the bottom of the order there was a tear-off slip to be signed by the seller to acknowledge the buyer’s terms and 
conditions, which was returned to Ex-Cell-O Corp with a letter stating ‘This being delivered in accordance to our 
revised quotation of 23 May’ 

- The costs for the manufacture of the machine had increased so much the sellers claimed an additional sum of ₤2 892, 
which the buyers rejected 

Issue – Which form is to be considered the terms and conditions of the contract? (This is commonly referred to as a ‘battle of 
forms’) 
Held (Lord Denning MR) 

- The court should look at all the documents passing between the parties, and glean from them, or from the conduct 
of the parties, whether they have reached agreement on all material points, even though there may be differences 
between the forms and conditions printed on the back of them 

- To decide the ‘battle of forms’, there are three possible scenarios 
o The party who fires the last shot (classical approach) 
o The party who gets the blow first (e.g. if a buyer purports to accept an offer, but with terms and conditions 

of so material difference as to affect the price) 
o The terms and conditions should be reconciled as to give a harmonious result. If differences are so 

irreconcilable, so that they are mutually contradictory, then the conflicting terms may have to be scrapped 
and replaced by a reasonable implication 

- As the sellers acknowledged the buyer’s terms and conditions, the buyer’s terms and conditions should prevail 
Held (Lawton LJ (Classical approach)) 

- The case should be resolved in accordance to the set rules of offer, counter-offer, rejection, acceptance, and so forth. 
- ‘The counter-offer kills the original offer’  (Megaw J in Trollope & Colls Ltd v Atomic Power Constructions Ltd [1963]), 

and in this case the buyers terms and conditions were a counter-offer, which was accepted by the sellers, thus the 
buyer’s terms and conditions should prevail. 

Appeal allowed  
Ratio / Principles 

- In a case where there is a ‘battle of forms’, then in most cases it should be resolved according to the last of the 
forms sent and received without objection 

- This does not apply in all cases however, so the circumstances of a case must be considered to determine the 
resolution to the conflict between the standard forms. 

 
*** Acceptance must always be communicated – either by words of conduct known with benefit taken 

- *** postal acceptance rule also applies 
*** Objective intention of the party used in a bilateral contract 
*** Subjective intention of the party in a unilateral contract (crown v Clarke) 
*** counteroffer = rejection 
*** post formation conduct can be relevant to the question whether a contract has been formed if offer and 
acceptance is not clear, but not in a sense of including new elements after its been formed 
*** battle of the forms – offers going back and forth and apply the last offer if it is accepted and one does 
not aggregate the previous offers 
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Class 2.1 – Consideration: Part 1 
 

Readings – [4.05] – [4.90] 
 

History of the Doctrine of Consideration 
- A consideration Is a determinant or liability voluntarily incurred by the promise … or a benefit 

conferred on the promise at the instance of the promisee… in exchange for the promise 
- Consideration is something that moves from the promisee in order to make a promise binding – i.e. 

the promise to pay, or the actual payment, in a contract to buy something.  
- The requirements of consideration are:  

o Something must move from the promisee,  
o Conferring a benefit on the promisor/3rd party or forbearing a detriment on the promisee 

themselves.  
- Currie v Misa and Australian Woollen Mills v Commonwealth make it clear that the promisee must 

suffer a detriment or confer a benefit on the promisor, which is of legal value to the promisor, to 
satisfy the benefit/detriment requirement of consideration.  

- A promise will be enforceable at common law only if it is supported by consideration or made under 
seal, (that is, in the form of a deed).  

- Consideration can be expressed in terms of benefit and detriment given “in exchange for the promise” 
– E. Jenks in The History of the Doctrine of Consideration in English Law.  

- The bargain requirement of consideration is that the promisor must make an express offer, and the 
promisee must give consideration in direct response to the agreement – the doing of the act must be 
in reliance on the offer per Crown v Clarke.  

 
Australian Woollen Mills Pty Ltd v Commonwealth (1954) 92 CLR 424 

Facts 
- The Commonwealth government instituted a wool subsidy scheme after World War II, whereby the government 

subsidised purchases of wool by manufactures of woollen products  
- AWM purchased large quantities of wool over the two years from the inception of the scheme, including purchases in 

April, May, and June 1948 which were not subsidised 
- The government discontinued the scheme in June 1948, and required AWM to pay back the subsidy on the excess of 

their stock 
- AWM claimed that a unilateral contract had arisen out of the wool subsidy scheme – thus the doing of the act 

requested can be considered as acceptance and consideration.  
Issue – Was AWM’s purchase of wool in consideration of the government’s alleged promise to subsidise the purchases? 
Held (Dixon CJ, Williams, Webb, Fullagar, and Kitto JJ) 

- For a unilateral contracts to be established (such as the present case), the statement or announcement which is relied 
upon as a promise must be offered as consideration for the doing of the act, and the act must be done in consideration 
of a potential promise inherent in the statement or announcement. 

o i.e. There must be a relation of quid pro quo (something for something)  between the statement or 
announcement and the relevant act, otherwise the statement is merely a conditional gift (e.g. telling a man 
that you will pay ₤1000 upon his arrival, as opposed to requesting him for a matter of vital importance) 

- The offer should have been intended to give rise, upon doing the act, to an obligation. 
- Another relevant test is whether there has been a request by the alleged promisor, either expressly or impliedly, that 

the promise should do the act on which the latter relies 
o In other words, has the promisor induced the promisee to assume the act/obligation/detriment (see Shadwell 

v Shadwell) 
- In the present case, the promise to pay a subsidy was not in consideration of a purchase of wool for local manufacture 

Judgment for the defendant 
- AWM appealed to the Privy Council, who reasoned that the offer of a subsidy was a statement of policy, and the basis 

of the scheme was administrative, not contractual.  
- Whilst the letters outlining the wool subsidy scheme were in effect a request to manufacturers (as opposed to the 

HCA’s decision), the presence of a request in itself does not establish a contract. 
Appeal dismissed 
Ratio / Principles 
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- The court held that, in a unilateral contract, “between the statement of announcement, which is put forward as an 
offer capable of acceptance by the doing of an act, and the act which is put forward as the executed consideration 
for the alleged promise, there must subsist, so to speak, the relation of quid pro quo”.  

- In this case, the offer made by the government was a not an express request for manufacturers to purchase wool but 
rather a statement of policy intentions.  

- The expenditure of money in reliance on an announcement by the alleged promisor is not itself sufficient to create a 
unilateral contract to pay, as there must be some form of quid pro quo (something for something/exchange) 

- The act or promise from the promise must be in exchange for the promisor’s promise 
 
 

Beaton v McDivitt (1987) 13 NSWLR 162 (NSWCCA) 
Facts 

- The McDivitts subdivided 25 acres of land into four blocks they owned in anticipation future rezoning, which would 
substantially increase their council rates 

- One of the blocks was made available to Beaton, who farmed the land using permaculture methods, and assisted in the 
creation and maintenance of a road that gave access to the block 

- After seven years, a dispute arose and McDivitt ordered the Beatons off the land 
- At first instance, Young J held that the Beatons had not given sufficient valuable consideration to satisfy the bargain 

requirement (per Australian Woollen Mills Pty Ltd v The Commonwealth), but there was an exception (per Dillwyn v 
Llewelyn) for instances of acts of reliance. The contract, however, had been frustrated, thus the Beatons were not 
entitled to remain on the land. 

Issue  
1. Did the Beatons give sufficient valuable consideration for the transfer of land from the McDivitts? 
2. Is there an exception to the bargain requirement for acts of reliance? 
3. If there was a contract, was it frustrated by the council’s decision not to rezone the land? 

Held (Kirby P) 
- The modern theory of consideration has arisen from the notion that a contract is a bargain struck between the parties 

by an exchange. By that modern theory, consideration must be satisfied in the form of a price in return for the 
promisor’s promise or a quid pro quo (Australian Woollen Mills Pty Ltd v The Commonwealth) 

o The triumph of the bargain theory of consideration necessary for a contract amounts to a rejection of the 
theory of contractual obligation based upon reliance 

- The congeniality of having a neighbour undertaking like horticultural practices in an unspecified manner is not valuable 
consideration, nor was the maintenance of the road offered in exchange for the alleged promise of the respondents to 
transfer title. Thus, there was no relevant detriment suffered by the appellant. 

o The law insists upon a bargain before it will attach legal consequences to the unformalised and often foolish 
dealings of the parties (policy consideration) 

- Allowing the exception to consideration for acts of reliance per Dillwyn is anachronistic in respect of the movement of 
contract law for a ‘detriment’ to a ‘bargain’ theory, and would undermine the unity of contract law 

o The basis for equitable intervention in Dillwyn was proprietary estoppel, and such equitable doctrines should 
be delineated from common law principles 

- The expenditure by the appellant on the disputed part of the respondent’s property was largely for the appellant’s 
own domestic and business needs and interests, thus the transfer of land to the appellant is highly disproportionate to 
the identified detriments. Accordingly, there is no equitable remedy against unconscionable acts. 

Held (McHugh JA) 
- Bargain is inherent in the classic definition of consideration per Lush J in Currie v Misa (below), and was confirmed as 

law in Australian Woollen Mills Pty Ltd v The Commonwealth 
o ‘A valuable consideration, in the sense of the law, may consist either in some right, interest, profit, or benefit 

accruing to one party, or some forbearance, detriment, loss, or responsibility, given, suffered, or undertaken 
by the other’ 

- The jurisprudential basis for cases such as Dillwyn is based in equitable remedies against unconscionable acts, thus it 
should not provide an exception to the CL principle that there must be quid pro quo for there to be consideration 

- There was a contract in the present case however, as the consideration for the transfer of the block was the act of the 
plaintiff in coming and working the block by means of organic farming at the request of the McDivitts, which 
constituted a detriment to the plaintiff. 

- The rezoning, whilst a motivating factor, was not a condition to the transfer of the land, thus the McDivitts have a duty 
to make an application for subdivision under the present zoning, and to transfer the block to Beaton 
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Held (Mahoney JA) 
-  The defendants offered the plaintiff a promise to transfer the land if Mr Beaton came on to the land and worked it as 

they discussed, thus there was valuable consideration and hence a contract 
- As both parties had an expressed assumption that the land would be rezoned, and it wasn’t, the doctrine of frustration 

can be applied in this situation 
Appeal dismissed 
Ratio / Principles 

- For there to be valuable consideration, there must be a bargain between the parties 
- Kirby P – “The law is not concerned with the equality of the bargain. But in some cases the “bargain” will be so 

illusory or one-sided that a quid pro quo will not be found. Formality apart, the suggested contract will not be 
enforced at law”.  

- Note that there is no clear ratio in this case due to the lack of agreement 
o Kirby P held that there was not sufficient consideration – the farming of the land by the Beatons was not 

considered sufficient consideration.  
o McHugh JA dissented, arguing that “once the plaintiff went on to the land and commenced to work the block, 

it was not open to the Divitts to withdraw the offer”.  
 
Adequacy of Consideration 

- Consideration only needs to be sufficient and need not be adequate à ie consideration only needs 
to be something that the law regards as valuable 

- The determination of the sufficiency of consideration involves the question whether, for what are 
ultimately public policy reasons, certain consideration should be denied legal efficacy.  

- The general principle is that the courts do not inquire into the adequacy of consideration, that is, 
the comparative value of the consideration and the promise or act in return for which it is given – 
Woolworths v Kelly.  

 
Woolworths v Kelly (1991) 22 NSWLR 189 

According to Kirby P [at 193], there are a number of reasons why the common law has declined to weigh the adequacy of 
consideration in judging whether a particular bargain amounts to a legally enforceable contract:  

1. Things are valued differently by different people 
2. Lawyers are not experts in evaluating economic value 
3. Increased litigation based on attributing inconsistent values 
4. If adequacy was justiciable, it creates uncertainty 
5. Areas such as equity already take adequacy into consideration 
6. Non-justiciability protects economic freedom. It protects freedom of contract. 

 
Sufficiency of Consideration 

- Past consideration is not considered sufficient consideration – Alleged consideration must not be 
something that has already passed at the time the promise is made – Roscorla v Thomas.  

- The courts have, however, recognised an exception to this principle in the case of a promise to pay for 
past services which were rendered on the basis that they were to be paid for – see Pao On v Lau Yiu 
Long [1980] AC 614.  

 
 

Roscorla v Thomas (1842) 3 QB 234 (Court of Queen’s Bench) 
Facts 

- The plaintiff bought a horse from the defendant for ₤30 
- After the sale had been made, the defendant promised the plaintiff that the horse was sound and free from vice. 
- The plaintiff sought damages for breach of warranty, claiming the horse was not free from vice 

Issue – Was the precedent executed consideration of purchasing the horse sufficient to support the subsequent promise? 
Held (Lord Denman CJ) 

- The general rule, subject to exceptions not applicable to this case, is that the promise must be coextensive with 
consideration 

- The precedent sale, without a warranty, imposes no other duty or obligation upon him other than to supply the horse. 
Rule absolute 
Ratio / Principles 


