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LAWS1230 – LAWYERS, ETHICS AND JUSTICE 
ETHICS, LEGAL ETHICS AND THE LAW 

READING SUMMARIES 

WENDEL – ETHICS AND THE LAW CHAPTER 1: ‘DEFINING THE PROBLEM’ 

- Role-differentiated morality = role-based obligation of lawyers may require a lawyer to do something that appears unjust from the point of view of ordinary, 
common, everyday morality 

- If there were no bridge between ordinary morality and professional ethics, there would be no reason for society to tolerate the profession no matter how 
vigorously it was governed by a code of “ethics”, therefore, the bridge between ordinary morality and professional ethics ensures that the principles of ethics by 
which professionals conduct themselves are acceptable to the wider society of which the profession belongs 

- Societies are ethically plural, as individuals are committed to different ethical positions across a variety of issues 
- The law in a liberal, pluralist society, works to regulate the boundaries between one person’s asserted freedom to act and another’s right to non-interference 
- Legal and ethical professional obligations may overlap, but are analytically distinct 

o Positive law = rules are enacted pursuant to an official process of defining norms, the violation of which may subject the violator to sanctions 
o Ethics = applicable without being officially promulgated as law 

JOHN FURLONG – CORE COMPETENCE: 6 NEW SKILLS NOW REQUIRED OF LAWYERS 

1. Collaboration skills à lawyers who collaborate well can identify and bring out the best that others have to offer 
2. Emotional intelligence à demonstrating empathy, perspective and personal connection to clients, while engaging, respecting and understanding colleagues 
3. Financial literacy à every case involves money, and every lawyer is running a business 
4. Project management à planning, organising and managing resources to complete specific objectives within scope, time and budget restrictions 
5. Technological affinity à learning about RSS, IM, Acrobat 
6. Time management à ability to prioritise tasks and manage time 
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THE FOUR MODELS OF LAWYERING (PARKER AND EVANS – ‘INSIDE LAWYERS ETHICS’) 

Adversarial Advocate 

- Social role à Dominant and traditional conception of a lawyer’s ethical role as a professional adversarial advocate in a complex legal system 
- Client relationship à Lawyer should advance their client’s partisan interests with the maximum zeal permitted by law 

Responsible Lawyer 

- Social role à Dominant role of lawyers as an officer of the court and trustee of the legal system, ethics as being governed by an overarching duty to the 
administration of justice and service to the public interest, substantive merits of a matter must be considered in addition to the formal or procedural issues in 
order to ensure that the law works as fairly and justly as possible 

- Client relationship à may need to act as a gatekeeper of the law against the interests of the client 

Moral Activist 

- Social role à Lawyer’s role as an agent for justice, ethical responsibilities are impacted by social and political issues of justice and the need to promote substantive 
justice over formal or procedural justice 

- Client relationship à  
o 1. Public interest lawyering and improving access to justice 
o 2. Client counselling, persuading a client to do the moral thing or withdraw if the client refuses 

Ethics of Care 

- Social role à Key responsibilities of lawyers as being to ‘people, communities and relationships’, preserving relationships and avoiding harm are more important 
than impersonal justice 

- Client relationship à moral worth and goodness of both client and lawyer 

Adversarial 
Advocate

Responsible 
Lawyer

Moral Activist

Ethics of Care
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ETHICAL DECISION-MAKING IN PRACTICE 

 
Justine Rogers - Developed the ‘ethics in action’ concept, highlighting the various influences on a lawyer’s decision-making 

- Reflection, but during and after the decision, is crucial to all ethical models 
 

 
 

Queensland Law Society Values required for ethical action: 
- Fidelity 

o ‘Undivided loyalty’ or faithfulness, primarily describing the loyalty owed to clients 
o A lawyer is bound to remain faithful to the law and to the Court’s requirements 

- Honesty 
o Telling the truth, or an absence of deceit 
o Never permissible for a lawyer to deliberately lie or to mislead either by statement, action or silence (e.g. LSC v Mullins 

[2006]) 
- Propriety 

Society

Professional community

Colleagues, client, court

Education

Individual

• Local, state, national, global
• View of the profession and expectations

• Traditions
• Challenges
• Objectives

• Institutional values and standards
• Interpersonal dynamics

• Knowledge and skills taught through curriculum
• Ethical education

• Identities
• Values
• Experiences
• Skills
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Nature of Conflict 

- Conflict between two or more clients 
- Reinforcing the importance of loyalty 

o Dal Pont – issues of loyalty are not limited to lawyer-client conflicts; for a lawyer to represent two or more clients with conflicting interest impinges on 
client loyalty; lawyer will not fullfil the requisite duty of undivided loyalty to one or more of those clients 

- It is the firm, beyond the individual lawyer, that owes a fiduciary duty to its clients 

Scope of Proscription 

- SR 11 prohibits a solicitor from acting for two or more clients in the same or related matters whose interests are averse and these create a conflict/potential 
conflict of interest, the lawyer cannot act UNLESS each client: 

o 11.3.1 – is aware that the lawyer is acting for the other client, and 
o 11.3.2 – has given informed consent 

- Extends beyond the individual lawyer – ASCR Glossary extends this to “associates” of the conflicted lawyer: 
o (a)  a principal of the solicitor’s law practice, 
o (b)  a partner, employee, or agent of the solicitor or of the solicitor’s law practice, 
o (c)  a corporation or partnership in which the solicitor has a material beneficial interest, 
o (d)  in the case of the solicitor’s incorporated legal practice, a director, officer, employee or agent of the incorporated legal practice or of a subsidiary of 

the incorporated legal practice, 
o (e)  a member of the solicitor’s immediate family, or 
o (f)  a member of the immediate family of a partner of the solicitor’s law practice or of the immediate family of a director of the solicitor’s incorporated 

legal practice or a subsidiary of the incorporated legal practice 

Application to Contentious versus Non-Contentious Work 

- Application of the fiduciary proscription to contentious work is arguably stricter than the application for non-contentious work, because: 
o 1. Consequences of conflict in non-contentious business are ordinarily less disruptive than in contentious matters 
o 2. In much non-contentious work, the highly patterned and formulaic steps involved better position the lawyer to foresee prospective conflict than in 

litigation, the course of which may be impacted upon by matters outside reasonable foresight 
- No blanket proscription on concurrent representation in non-contentious work 

o No outright prohibition on a lawyer representing two or more clients in non-contentious work 
o Client-driven, economic impetus: 
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§ Speed, convenience and familiarity 
§ May reduce the cost of the representation 

SUCCESSIVE CONFLICTS 

Purpose and Interests 

- Lawyer may owe duties to both an existing and a former client, whose interests conflict 
o Lawyers do not necessarily owe continuing duties of loyalty to former clients, however the duty of confidentiality continues 

- Judges may inquire into whether the continued representation would be subversive to the appearance of propriety, and therefore detrimental to public 
confidence in the legal system 

- Overriding public interest in legal services being freely available, and that the client has a right to choose legal representation as a fundamental element of the 
adversarial process 

- Photocure ASA v Queen’s University at Kingston (2002) – a lawyer will not be forever prevented from opposing that client in subsequent litigation, but 
considerations must be “balanced by the application of relevant principles which accept that a lawyer, in certain circumstances, can change sides and act against a 
former client where the lawyer is able to establish that there is not a real risk of misuse of confidential information” 

Deciding as to Disqualification 

- Lawyer with relevant confidential information will be disqualified from acting against a former client where that information could prejudice that client, also 
applying to members of the lawyer’s firm also possessing the relevant confidential information 

o Mallesons v KPMG (1990) – knowledge of one partner is to be imputed as the knowledge of the other 

Threshold for Judicial Intervention 

- Judiciary are beginning to recognise that in exceptional cases, the existence of effective barriers may allow a law firm otherwise potentially “imputed” with 
relevant confidential information, to act against a former client 

- Prince Jefri Bolkiah v KPMG [1999] – court should intervene unless it is satisfied that there is no real risk of disclosure 
o Risk must be a real one, and not merely fanciful and theoretical, but it need not be substantial 

- Australian courts, pending definitive HC authority, have recognised the effectiveness of appropriately erected Chinese walls 
- Prince Jefri Bolkiah v KPMG [1999] – information barriers (“Chinese walls”) contemplate the existence of established organisational arrangements which preclude 

the passing of information in the possession of one party of the business to other parts of the business … good practice requires there to be established 
institutional arrangements designed to prevent the flow of information between separate departments 
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o Unioil International v Deloitte (1997) - Once it is established that a solicitor is in possession of relevant confidential information, there is a rebuttable 

presumption that the confidential information will move freely within the practice 
- Essentially, courts may intervene if there is a perceived risk to the administration of justice 

Onus of Proof 

 
- Test at CL comes from Carindale Country Club Estate v Astill [1993] and is whether a reasonable observer, aware of all the relevant facts, would think that there 

was a real possibility of misuse of relevant information to advance the interests of a new client to the detriment of the former client 

CONDITIONS WHERE SUCH CONFLICTS ARISE 

 

Successive conflict SR 10 

BR 118 

- Lawyer retained to act against a former client 
o Mark Foys v TVSN (2000) – firm amalgamation 
o Bureau Interprofessionel Des Vins de Bourgogne v Red Earth Nominees [2002] – migratory lawyers 

Concurrent conflict SR 11 

BR 119 

- Litigation (contentious): 
o Representation of multiple criminal defendants 
o Class actions and mass litigation 
o Acting for the insured and the insurer 

- Transactional work (non-contentious): 
o Guarantor and borrower 
o Vendor and purchaser 
o “Family deals” and arrangements 
o Partners in a partnership 

Lawyer/client 
conflict 

SR 12 
- Borrowing from clients 
- Lending to clients 

•Firm has confidential information
•Firm proposes to act for a conflicting clientFormer client must establish:

•No real risk that the information will come into possession of persons acting 
for the current clientFirm must establish:
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- Buying from/selling to clients 
- Secret profit – lawyer securing a profit beyond the professional fee, to which the client has not consented 
- Cassis v Kalfus [2003] – in commercial dealings between two parties at arm’s length, no fiduciary or other duty applies to a 

party who is a lawyer beyond that which otherwise governs the dealings 
o Mere fact that a person who enters into a deal is a lawyer does not impose any fiduciary duty (if the other party has 

never been a client) 
 

REMEDIES FOR BREACH 

- Injunction: 
o In the case of a concurrent conflict, one client may take the matter to court to stop the firm continuing to act for the other client 
o However, it is unlikely to reach this stage considering that the firm/lawyer cannot continue to act without the consent of both clients 

- Disciplinary consequences: 
o Reprimand 
o Fine 

- SRs and BRs contain prohibitions and exceptions for acting in concurrent conflict 
o A breach of these matters will be dealt with by the OLSC 
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ETHICS OF NEGOTIATION AND ALTERNATIVE DISPUTE RESOLUTION (‘ADR’) 

READINGS SUMMARIES 

FISHER AND URY – GETTING TO YES: FOCUS ON INTERESTS, NOT POSITIONS 

- Reconciling interests works because: 
o For every interest, there are several possible positions that could satisfy it à looking behind opposing positions for their motivating interests often 

reveals an alternative position which meets both interests 
o Behind opposed positions lie more interests than conflicting ones – there also exist compatible interests 

- Interests may simply differ, rather than conflict 
o E.g. consider the shared interests between a tenant and prospective landlord: 

§ Stability: landlord wants a stable tenant, tenant wants a permanent address 
§ Good relationship: landlord wants a tenant who pays rent regularly, tenant wants a responsive landlord 

o When weighed against shared and divergent interests, opposed interest appear more manageable 

QUALITIES OF ETHICAL NEGOTIATION AND ADR 

Ethical Negotiation 

- Duty of candour still applies – Legal Services Commissioner v Mullins [2006] 
o Complaint = respondent knowingly misled insurer and its lawyers about his client’s life expectancy 

§ Respondent had already inferred that Mr White’s longevity was at least “likely to be further reduced … by the cancer facts” 
§ Respondent believed, on substantial grounds, that the stated life expectancy that was critical to important parts of the claim, was no longer 

sound 
§ Claim settled at mediation; had Suncorp been informed of the cancer facts, it would not have agreed to the compromise 

o Fraudulent deception involved such a substantial departure from the standard of conduct to be expected of legal practitioners of good repute and 
competency as to constitute PM 

o Same standards of competency apply in ADR as in court 
- ADR cannot be approached in the same way as litigation using the strict adversarial approach, as the forms of ADR are not often suited to zealous adversarial 

attitudes 
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ETHICS ISSUES FOR CORPORATE LAWYERS 

In-House Counsel 

- Duties of in-house counsel have the same duties as legal practitioners employed as solicitors in private practice, or in government agencies and as barristers 
practicing from changes 

o Sydney Airports Corp ltd v Singapore Airlines [2005] – an in-house solicitor is by reason of his or her position, more likely to act for purposes unrelated to 
legal proceedings than an external solicitor, who in the normal course, has no relevant function other than that involving legal proceedings and/or legal 
advice 

- Part of the function of in-house counsel is to understand when a transaction of dispute requires the assistance of external legal advisers, e.g. when litigation may 
be involved 

- Internal lawyer is dependent on the employer client for their livelihood 
o Dal Pont – in-house counsel’s proximity to client information places them in a more onerous position with respect to advice and conduct than the 

external lawyer that may not be as espoused to information 
- Demands of in-house counsel to carry out legal and non-legal work, and the difficulty in clearly defining what is work that is undertaken in their capacity as a 

lawyer, places internal lawyers in a special position 
o Rich v Harrington (2007) – “an independent legal adviser is one who can bring a disinterested mind to bear on the subject-matter of the legal advice” 

- Alfred Crompton Amusement Machines v Customs and Excise Commissioners (No 2) [1972] – in-house counsel are regarded by the law as in every respect in the 
same position as those who practice on their own account 

o The only difference is that they act for one client only, and not for several clients 
- ACTEW Corp v Mihaljevic [2007] – if the advice contains other non-legal advice, the legal component must be identifiable and seperable 

Whistle-Blowing 

- Parker and Evans – exceptions to confidentiality obligations and the narrower concept of privilege, support the possibility that lawyers may act as whistle-blowers 
who disclose confidential information to appropriate authorities in compelling circumstances 

Impact of Commercial/Professional Environment 

- Considering geographic distancing is interesting, given the increasingly global nature of legal practice for large law firms whose lawyers may regularly work on 
matters taking place thousands of miles from their offices 

- Where ethical issues were salient for individuals, these reflected their personal histories – i.e. when client decisions had impacted on them in very real terms, and 
the moral distance between what they did as lawyers and the consequences of their client’s actions narrowed 



 86 

- Moorhead and Hinchly – ethical infrastructure is given a low priority due to the belief that lawyers’ ethics is maintained by recruiting the “right kinds of people” 
who come already trained in their professional obligations 

- Narrowly drawn ethical consciousness and minimalism underplay the richness of the social world of corporate lawyers, and the processes through which their 
sense of ethicality is constructed and maintained 

- Subtle, dynamic and challenging questions of ethics are present in much of the work undertaken by corporate lawyers: 
o Issues of independence and honesty 
o Work where the law is uncertain or grey, and the lawyer uses the uncertainty to the client’s advantage 
o Advising on the consequences of client decision-making 
o Conduct between lawyers in the same firm 
o Conduct with opponents 

Status and Treatment of White-Collar Crime (from Vischer) 

- The Enron case exemplifies the interaction of lawyers with a client committing white-collar crime 
o Failure of Enron’s lawyers is not that they failed to interject the “correct” moral perspective, but that they acted on their perception of the client’s moral 

perspective without engaging in the moral dialogue necessary to confirm that perception, much less challenge it 
o Every colourable explanation implicates Enron’s lawyers as having failed to provide a needed check on the self-aggrandizing transgressions of Enron’s 

management 
o “Enron sought and received professional advice that reassured Enron’s management that its strategies legally could be realised” 

- Alignment of interests between managers and shareholders – equally devoted to raising share prices 
- Attorney’s moral experience will (should) be brought to bear on her understanding of the client and her stated intentions 
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ACCOUNTABILITY (COMPETENCE AND CARE; COMPLAINTS AND DISCIPLINE) AND CIVIL LITIGATION 

READINGS SUMMARIES 

PARKER AND EVANS – CIVIL DISPUTE RESOLUTION AND EXCESSIVE ADVERSARIALISM 

- Lawyers play a number of roles in civil matters which can range from aggressive advocacy in fully litigated civil trials, to deal-maker and representative in 
negotiating the legal structure of a multi-party collaborate commercial project 

- Adversarial advocacy = lawyer’s role is to advance clients’ interests subject only to his or her duty to obey the law, including professional conduct and procedural 
rules 

o Davies – ‘the adversarial imperative is the compulsion which litigants and especially their lawyers have to see the other side as the enemy who must be 
defeated; the no stone unturned mentality is a compulsion to take every step which could conceivably advance the prospects of victory or reduce the risk 
of defeat’ 

- Role of general morality in restraining adversarialism: 
o Complying with certain legal/ethical obligations to truthfulness and fairness (responsible lawyering) 
o Considering the personal, financial and moral consequences of aggressive adversarialism as a form of moral conversation, balancing the practicality and 

fairness with the wider demands of justice (moral activist) 
o Considering ADR, which are cheaper, quicker, and more likely to permanently resolve the underlying conflict (ethics of care) 

- Law of lawyering frames lawyers’ duty to the court as a set of broad principles that prescribe a ‘responsible lawyering’ role as officer of the court independent of 
the client 

o Makes it difficult for lawyers to be sure about where and how to draw the line with their clients 
o Adversarial advocate approach suggests that it should be up to the other side to complain about problematic tactics, but this is no longer a tenable view 

given the principles laid out in civil procedure rules, conduct rules and statements of the courts 

BARON AND CORBIN – COMPETENCE 

- MacKenzie observes that law societies have two primary roles: 
o 1. Regulation of ethical standards in professional practice 
o 2. Enforcement of competence legal practice 
o Focus has been on ethical conduct, thus the enforcement of competency has been largely overlooked 

- Petrey attributes this to the increasing competence of clients, who now demand more competent legal assistance 
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NATURE AND SOURCES OF LAWYER’S DUTIES OF COMPETENCE AND CARE 

 
SR 4.1.3 Bar Rules r 4(c) 
4.1  A solicitor must also: 
4.1.3  deliver legal services competently, diligently 
and as promptly as reasonably possible, 

(c)  barristers as specialist advocates in the 
administration of justice, must act honestly, fairly, 
skilfully, bravely and with competence and diligence, 

- LPUL s 9 – objectives are to ensure that in the interests of the administration of justice, legal work is carried out only by those who are properly qualified to do so 
and entitled to do so 

- Aside from the Professional Rules, competence is engaged through: 
§ Common law and equity 
§ Contract law 
§ Australian Consumer Law 
§ Negligence 
§ Fiduciary obligations 

- Competence lacks a statutory/uniform definition, however it is clear that competence extends beyond mere substantive knowledge of the law and technical 
abilities: 

o Sandberg and Pinnington – ‘scientific and tacit knowledge, knowing-in-action, understanding of work or practice’ 
o Davis – situationally appropriate conduct within a normative theory of lawyering 
o Cramton distinguishes between inadequate performance, being the failure to meet a satisfactory standard in a task, and competency, the individual’s 

capacity to perform the task in an acceptable manner 
- Competency may be linked to professionalism 

o Cramton – ideas of competence must include elements of character and professional responsibility 
o McCormack – insufficient attention is paid to the competencies of everyday professionalism – e.g. returning phone calls, acting in a timely fashion, 

showing courtesy etc. 
o Sandberg and Pinnington – knowledge, understandings, tools and practice should be integrated 

- Specialisation certification programs require: 
o 5 years minimum legal practice; 
o 25% or more of the workload in the preceeding three years undertaken in that specialty area; 
o Three positive references; 
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o Possible stimulated hearing to demonstrate practical skills 
o  

Case Law: 

- Legal Services Commissioner v Smith [2011] – lawyer’s conduct showed that he initially acted diligently, but failed to respond to client communications and 
effectively allowed the files to ‘go to sleep’ 

- Council of the Law Society of the ACT v Wearne [2015]- lawyer acted incompetently for the sake of expediency, and this was exacerbated by a total lack of 
attention 

- LSC v Mullins [2006] – competency standard in ADR is not lower than that expected in relation to litigation 

EXPLAINING THE STANDARD OF CARE 

Scope 

To determine the scope of the duty, ask: 

- Is there a retainer, in writing or otherwise? (Has a lawyer-client relationship been established?) 
- Does the matter fall within the scope of the retainer? (Is there a limitation on what advice was to be provided and the circumstances?) 

o If the answer is yes, it is likely that you owe a DOC to the client 
o Gilbert v Shanahan [1998] – ‘matters which fairly and reasonably arise in the course of carrying out those instructions must be regarded as coming within 

the scope of the retainer’ 
- Scope of the duty will depend on the client: 

o Law Society of Singapore v Uthayasurian Sidabaram [2009] – the solicitor ought to tailor his advice to suit the needs of his client and not be afraid to ask 
probing questions 

o Hawkins v Clayton (1988) – ‘DOC may require a lawyer to go ‘beyond the specifically agreed professional task or function’ where necessary, to ‘avoid a 
real and foreseeable risk of economic loss being sustained by the client’ 

Good practice: 

- Warn the client of any limitations of the advice you give. 
- Assume the client will interpret your communications as amounting to advice. 

Role of the Retainer 
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- Establishes the lawyer-client relationship 
- Refer to the retainer, contract or scope of work agreed to by the client. For instance, the scope of work may specifically exclude taxation advice, or it may 

specifically limit any liability to advice within the scope of work, or it might specify that the client must seek confirmatory or alternative advice from an expert 
outside the scope of the retainer. 

Standard of Care 

- Civil Liability Act 2002 (NSW) s 5O – Standard of Care for professionals 
o (1) A person practising a profession ("a professional" ) does not incur a liability in negligence arising from the provision of a professional service if it is 

established that the professional acted in a manner that (at the time the service was provided) was widely accepted in Australia by peer professional 
opinion as competent professional practice. 

- CL standard is that ‘of the ordinary skilled person exercising and professing to have that special skill’ 
- SoC is variable, and may depend on expertise, urgency of the matter and settlement advice 

o Heydon v NRMA Ltd (2000) – NSWCA confirmed that the standard can vary according to the lawyer’s professed level of expertise, and whether they 
possess specialist accreditation 

o Standard of care will not be lowered by mere inexperience 
o Urgency is measured by the standard of a lawyer exercising reasonable care and skill, taking time constraints into consideration 
o Standard of care in settlement advice will be determined by whether the advice was within the range that, in the circumstances, could reasonably and 

properly be given 

Vicarious Liability 

- D’Alessandro and D’Angelo v Bouloudas (1994) – lawyers can be vicariously liable for their employee  
- Legal Profession Uniform Law s 111 extends vicarious liability to an authorised principal of an incorporated legal practice under the Corporations Act 2001 (Cth) 

EXCEPTIONS TO LAWYER’S LIABILITY AND ADVOCATE’S IMMUNITY 

Limiting Lawyer’s Liability 

- Professional indemnity insurance is a condition of holding a practicing certificate 
- NSW – Limitation of Liability Scheme was enacted to reduce upward pressure on professional indemnity insurance premiums and to cap professional liability 

o Under the legislation, damages may be limited to a specific monetary ceiling where lawyers are appropriately insured  
o Monetary ceilings: 
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THE FUTURE OF LEGAL ETHICS 

READINGS SUMMARIES 

JUSTINE ROGERS AND FELICITY BELL – THE ETHICAL AI LAWYER: WHAT IS REQUIRED OF LAWYERS WHEN THEY USE AUTOMATED 

SYSTEMS? 

- AI expansively defined – encapsulates machine learning systems as well as less autonomous ‘expert systems’, such as decision-support tools or programs for 
automated drafting 

- AI threatens professional jurisdiction where ‘tech people’ can create/deliver legal services with less regulatory burden than lawyers, which is important 
considering the special regulatory demands made on professionals for high competence and ethicality are traditionally made in exchange for certain market 
protections 

- Proliferation of AI products in the legal arena is occurring against a backdrop of existing stressors that are impacting traditional ethics practice 
o E.g. construction of desirable role identity, and the meaning of excellence in professional work, have already shifted through increasing profit orientation 

and may alter further, but increasing automation may exacerbate the negative elements of a large law firm environment, which detrimental and 
unethical aspects have been documented 

- If using an automated system, the lawyer still retains professional responsibility and liability for the work which they have been retained to do 

Awareness 

Lawyers must identify that their own use of 
automated systems can have morally salient 
features, sensitive to issues of bias, opacity 
and an absence of accountability. 

- Perceptions of technology as value-neutral or incapable of error may result in dulled moral sensitivity and 
insufficient scrutiny being applied to AI systems 

- Is the lawyer, and by extension, the system, competent to do the work? 
o Shortcomings of AI tools and systems 
o If outputs are incorrect, lawyers retain professional responsibility for the error 

- Is the lawyer exercising independent judgment when relying on an output? 
- Pre-programmed systems automate a series of steps, but if the script does not include reference to relevant 

ethical factors it can hinder a person’s capacity to ‘see’ them 
- Ethical parameters included in an automated system may have been defined by those designing the system 

Judgment 

Professional codes and values, which are 
enforced by disciplinary and liability 

- Arruda – draws parallels with earlier technologies (e.g. using email rather than postal services) to argue that 
lawyers have a duty to use AI technologies 

- US Model Rules of Professional Conduct have been amended to see lawyers’ duty of competence extended to 
staying up to date with relevant technology, however, the parameters are unclear 
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mechanisms, including the lawyer’s 
paramount duty to the court, fiduciary duty 
of loyalty to the client and their 
competence. However, it is difficult to 
determine the intersection of professional 
values and specific technology. 

- Automated systems are regulated by being subject to the same general law obligations as other products 
o Tort law 
o Consumer law 
o Criminal law 

 

Decision-making 

The motivation to prioritise ethics should be 
intrinsic, to develop personal integrity and 
character, or at minimum should be more 
integrated to adhere to standards of 
excellence.  

- Lawyers must accept that the technology is within their due responsibility 
- However, lawyers may seek to deliberately excise their responsibility for AI from the scope of the retainer 
- Legitimacy of professional accountability ultimately rests on the lawyer’s exercise of independent judgment, yet, 

lawyers are subject to greater managerialism in their work than ever before 
- Conflict exists between the disciplinary rules and associated professional values, which require lawyers to take 

responsibility, and the demands of clients which may require the use of AI tools for excellence and efficiency 

Action and achievement 

Success in terms of moral action will 
depend on a lawyer’s technological 
understanding and experience.  

- The greater a program’s autonomy, the less control any human has over its actions and outputs; lawyer cannot 
have a ‘say’ in the program’s ethical action or implementation 

- Possible avenues for moral action: 
o The greater a program’s autonomy, the less control any human has over its actions and outputs; lawyer 

cannot have a ‘say’ in the program’s ethical action or implementation 
o Supervising the technology 
o Seeking to excise responsibility for the technology via unbundling, or limiting the scope of the lawyer’s 

retainer 
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SOURCES OF LAW 

DUTIES AND GENERAL CONDUCT 

 

Issue Solicitor’s Rules Barrister’s Rules Legal Profession Uniform Law Case Law/Other 

Duty to the court 3 4(a) 

23 

2(a) – not to act without 
‘reasonable prospect of success’ 

3 

Rondel v Worsley [1969] 

Myers v Elman [1940] 

Council of the QLS v Wright 
[2001] 

Other duties  4 4(d) 

35 – client 

60(a) –proceedings reasonably 
justified 

Competence 4.1.3 

7 

4(c) 3(b) 

9 

17 

111 – vicarious liability 

296 – UPC 

297 - PM 

CLA 2002 5O 

Kennedy (1939) 

LSC v Mullins [2006] 

Heydon v NRMA Ltd (2000) – 
standard can vary according 
to the lawyer’s professed 
level of expertise, whether 
they posesss specialist 
accreditation 

 

Confidentiality and privilege 9 

31 

101 

103 

321 Evidence Act 1995 118/119 

Moorgate Tobacco v Philip 
Morris 


