
STATE JURISDICTION  
 

INTRODUCTORY NOTE: 
 
- State jurisdiction is the power of a state under IL to govern persons and property by its 

municipal law  
- It includes the power both to: 

o Prescribe rules (prescriptive jurisdiction); and 
o Enforce rules (enforcement jurisdiction). 

- The latter includes both executive and judicial powers of enforcement 
- Jurisdiction may be concurrent with the jurisdiction of other states or it may be exclusive 
- It may be civil or criminal  

JURISDICTION  
 
- Key attribute of sovereignty 
- State’s power to regulated natural and juridical persons  
- “Jurisdiction is an aspect of sovereignty: it refers to a state’s competence under international 

law to regulate the conduct of natural and juridical persons. The notion of regulation includes 
the activity of all branches of government: legislative, executive and judicial.” James Crawford, 
Brownlie’s Principles of Public International Law (2012), p 440. 

Sub-categories – co-exist 
- Prescriptive jurisdiction – legislative-power to make laws 
- Enforcement jurisdiction – State’s power to enforce its laws against anyone who contravenes 

them.  
o Includes both executive and judicial powers of enforcement. 

CIVIL JURISDICTION IN IL  
 

- Very controversial – any excessive attempt by a state to asset civil jurisdiction can in certain 
circumstances give rise to the infringement of the sovereignty of another state  

- Hesitancy for states to assert jurisdiction in the civil realm that goes beyond vague boundaries 
- Typically dealt with under private international law   
- Opinions differ on the limits, if any, that IL sets on the exercise of civil jurisdiction by states 

 
- James Crawford, Brownlie’s Principles of Public International Law (2012), p 455: 
- “There are different views as to the law concerning civil jurisdiction.  
- On one view, exorbitant assertions of civil jurisdiction could lead to international responsibility…. 
- On another view, there is little by way of limitation on a state’s exercise of civil jurisdiction in 

what are effectively private law matters; different states assert jurisdiction on different grounds, 
but deference to foreign law through conflicts rules mitigates any exorbitant elements”  

 



- For example, Alien Tort Claims  Act (28 U.S.C. § 1350) vests original jurisdiction in US Federal 
District Courts in  “all causes where an alien sues for a tort only in violation of the law of nations 
or of a treaty of the United States.” 
o Controversial assertion by the US 
o Civil action in US domestic courts based on old statute  
o Cause of action based in tort for a breach of international law – it does not matter where 

the harm occurred or who inflicted the harm, as long as the initiating process is served on 
the D in US territory 

o This has seen a lot of matters come before the US Court without necessarily involving US 
- Sarei & anor v Rio Tinto Plc; Rio Tinted Ltd (2010) United States Court of Appeals for the Ninth 

Circuit per Kleinfeld J (in dissent) 
o Dealt with claims against Rio Tinto by residents of PNG that related to the conflict in 

Bougainville 
o The only connection to the US was the fact that RT had an office in the US and process was 

served there 
o All relevant events, actors and parties were outside the United States 
o Court was decided whether to exercise civil jurisdiction based upon US Alien Torts Act 

- Kleinfield J (in dissent) have the example of the extreme assertion of jurisdiction that might 
necessarily come from the application of this statute  
o US Courts could intervene too heavily in international matters (French Revolution example)  

- “It is risible to think that the first Congress wrote the Alien Tort Statute intending to enable 
federal courts to adjudicate claims of war crimes committed abroad. Were it otherwise, a French 
aristocrat who had escaped the guillotine and fled to Philadelphia could have sued French 
defendants in our newly organized federal courts, perhaps even Robespierre himself, and 
obtained an injunction commanding the bloody French revolutionaries to stop immediately. 
Perhaps we should have mediated the French Revolution, or issued a preliminary injunction to 
maintain the status quo while we decided whether we had jurisdiction? This silly hypothetical 
would be analogous to our adjudicating or mediating the class action claims in this case.” 

 
- Effectively provides for an action in tort arising from a violation of international law, (eg human 

rights, environmental law) no matter where the harm occurred, or who inflicted the harm, as 
long as the plaintiff serves the summons/statement of claim in U.S. territory. 

- Akehurst states that: in practice, the assumption of jurisdiction by a state does not seem to be 
subject to any requirement that the defendant or the facts of the case need to have any 
connection with the state, and this practice seems to have been met by acquiescence with 
other states.  

- Brownlie: On one hand – the exorbitant assertions of civil jurisdiction could leas to international 
responsibility. 
o As civil jurisdiction is ultimately reinforced by criminal sanctions through contempt of court 

– there is in principle no great difference between problems created by the assertion of civil 
or criminal jurisdictions 

- Mann, However, suggests a general rule by which international law requires a substantial 
connection before civil jurisdiction can be exercised 

- Arguably these matters best left to Private International Law to resolve. 
- “Private international law is the body of principles, rules, and at time, policies and approaches that 

indicate how a foreign element in a legal problem or dispute should be dealt with”  
- Mortensen, Garnett and Keyes, Private International Law in Australia (2015), p 3 



CRIMINAL JURISDICTION  
 
- What is the basis in IL that a state can exercise jurisdiction in international law in relation to 

crime? There are 5 fundamental principles recognised as the basis on which a State can exercise 
jurisdiction  

§ Territorial Principle 
§ Nationality Principle 
§ Passive Personality Principle 
§ Protective Principle 
§ Universality Principle 
§ Bold 3 usually asserted in tandem with other heads.  

- Dickson, Introductory Comment to the Harvard Research Draft Convention of Jurisdiction with 
Respect to Crime:  
o Note this draft is not binding on any states as a treaty and it is not state practice 
o However, it is of value because of the thorough study of state practice which preceded it  

 
- An analysis of modern codes and penal law reveals 5 general principles on which a more or 

less extensive penal jurisdiction is claimed by states at the present time: 
 

- Territorial principle: determining jurisdiction by reference to the place where the crime is 
committed  
o Regarded as of primary importance and fundamental character 

 
- Nationality Principle: determining jurisdiction by reference to the nationality or national 

character of the person committing the offence; 
o Universally accepted though there are striking differences in the extent to which it is used in 

the national systems 
 

- Protective principle: determining jurisdiction by reference to the national interest injured by the 
offence; 
o Claimed by most states and regarded with misgivings in a few 
o Generally ranked as the basis of an auxiliary competence 

 
- Universality principle: determining jurisdiction by reference to the custody of the person 

committing the offence 
o Widely, but not universally, regarded as the basis of an auxiliary competence 
o However, regarding the offence of piracy it is the generally recognised principle of 

jurisdiction  
 

- Passive personality principle: determining jurisdiction by reference to the nationality or national 
character of the person injured by the offence.   
o Asserted in some form by a considerable number of states but contested by others 
o Admittedly auxiliary in character and is probably not essential for any state f the ends 

served are adequately provided for in other principles 
 

- The Draft Convention adopts the first four of the principles (all of which were thought to be 
permitted by international law) and the PPP was omitted   



WHEN MORE THAN ONE STATE HAS JURISDICTION  
- When more than one state has jurisdiction on a basis permitted by IL, it seems that each state is 

free to exercise prescriptive jurisdiction when it wishes 
 

- Priority to exercise enforcement jurisdiction depends solely upon custody  
- Even a state with territorial jurisdiction, which is the form of jurisdiction most firmly rooted in 

state practice, has no prior claim over another state having custody of a person and relying on 
some extra-territorial basis for jurisdiction  
 

LIMITATIONS ON JURISDICTION  
 
- There are two possible limitations upon a state’s freedom to exercise enforcement jurisdiction 

suggested by the Harvard Research Draft Convention 
 

1. Relates to Double Jeopardy à Article 13 states that no state shall prosecute or punish an alien 
after it is proved that the alien has been prosecuted in another State for a crime requiring proof 
of substantially the same acts or omissions and has been acquitted… 

o Notably this does not protect nationals it would seem inappropriate for the convention to 
limit authority of a state over its nationals 

 
2. Required to do something under the laws of one state which is prohibited in another à no 

state shall prosecute or punish an alien for an act which was required of that alien by the law 
of the place where that alien was at the time of the act or omission  

o There are few precedents for Article 14 but it was marked as ‘eminently desirable’  
o Also does not apply to nations  

 
  



NATIONALITY PRINCIPLE:  
 

- Determining jurisdiction by reference to the nationality or national character of the person 
committing the offence 

- The nationality of the perpetrator  
 

- The competence of the State to prosecute and punish its nationals on the sole basis of their 
nationality in based upon the allegiance which the person charged with the crime owes to the 
State of which he is a national 

- The principle that jurisdiction may be founded on the principle of nationality at the time of the 
offence or upon nationality at the time of the prosecution appears to be supported by such 
legislation as has dealt specifically with the question  

- If international law permits a state to regard the accused as its national, its competence is not 
impaired or limited by the fact that he is also a national of another state.  
 

- “No one disputes the right of a State to subject its citizens abroad to the operations of its own 
penal laws, if it sees fit to do so” per Judge Moore 

- State laws apply to citizens even when you are overseas 
- If you receive the benefit of citizenship of a nation you should also be subject to its laws  

- The Lotus case (France v Turkey) (1927) P.C.I.J. Reports, Series A. No.10 
- Based on State’s right to make and enforce laws with respect to conduct by, or affecting, its 

nationals. 
- Concept adopted by many States is that if you enjoy the advantage and protection of 

citizenship, you should also be bound by that State’s laws. 
- For example Criminal Code Act 1995 (Cth), Schedule-Division 119 Foreign Incursions and 

Recruitment-s 119.1 Incursions into foreign countries with the intention of engaging in hostile 
activities 

 
- Australian domestic criminal law has been extended in its jurisdiction outside of Australia for 

what its own citizens might do 
 

What is nationality in International Law: 
- How do we determine nationality in international law? 

o “real and effective nationality”  

Nottebohm Case (Liechtenstein v Guatemala) ICJ Reports 1955, p4. 

- Born in Germany  
- A month after the start of World War II, Nottebohn (P), a German citizen who had lived in 

Guatemala (D) for 34 years and had property in Guatemala, applied for Liechtenstein (P) 
citizenship. 

- Nottebohm (P) had no ties with Liechtenstein but intended to remain in Guatemala. 
- Went to Germany to visit family, understood what was ongoing travelled to Leichtenstein 
- After this approval, Nottebohm (P) travelled to Liechtenstein and upon his return to 

Guatemala (D), he was refused entry because he was deemed to be a German citizen.  
- His Liechtenstein citizenship was not honoured à declared an enemy alie 
- Liechtenstein (P) thereby filed a suit before the International Court to compel Guatemala 

(D) to recognize him as one of its national – Liechtenstein sought to protect 



- Guatemala (D) challenged the validity of Nottebohm’s (P) citizenship, the right of 
Liechtenstein (P) to bring the action and alleged its belief that Nottebohm (P) remained a 
German national. 

- Liechtenstein was neutral and gave protection in matters involving other states  
  

- Issue:  
o Which country was entitled to assert protection on his behalf  
o Must nationality be disregarded by other states where it is clear that it was a mere device 

since the nationality conferred on a party is normally the concerns of that nation? 
 

- Held:  
o Not simply a matter of the passport you hold 
o Apply the test of what is a person’s real and effective nationality  

 
- Nationality and citizenship at the national level (granting citizenship is absolutely up to the 

state – it is within the purview of a state)  
- Nationality and citizenship at the international level (real and effective test – that citizenship 

will not necessarily be recognised to attract protection of that state against another state) 
 

o Held that he was not a national of Liechtenstein for the purposes of international law.  
o While issues relating to citizenship are solely the concern of the granting nation, this does 

not mean that states will automatically accept the conferring state’s designation unless it 
has acted in conformity with the general aim of forging a genuine bond between it and its 
national aim 

o In this case, there was no relationship between Liechtenstein (P) and Nottebohm (P) 
o Under these circumstances, Guatemala was not forced to recognise it  

 
- ”nationality is a legal bond having as its basis a social fact of attachment, a genuine 

connection of existence, interests and sentiments, together with the existence of reciprocal 
rights and duties. It may be said to constitute the juridical expression of the fact that the 
individual upon whom it is conferred, either directly by the law of as the result of an act of 
authorities, is in fact more closely connected with the population of the State conferring 
nationality than with that of any other State.” 

 
 

  



NATIONALITY OF A CORPORATION  
 

Barcelona Traction, Light and Power case (Belgium v Spain) ICJ Reports 1970 p 3 

Facts: 
- Barcelona Traction, Light, and Power Company, Ltd was a corporation incorporated in Canada, 

with Toronto headquarters, that made and supplied electricity in Spain.  
- It had issued bonds to non-Spanish investors, but during the Spanish Civil War (1936–1939) 

the Spanish government refused to allow BTLP to transfer currency to pay bondholders the 
interest they were due.  

- In 1948 a group of bondholders sued in Spain to declare that BTLP had defaulted on the 
ground it had failed to pay the interest. The Spanish court allowed their claim. The business 
was sold, the surplus distributed to the bondholders, and a small amount was paid to 
shareholders.  
 

- Belgium (P) claimed Spain (D) should be held accountable for the injury to a Canadian 
corporation operating in Spain. 

- On behalf of Belgian nationals (P) who had invested in a Canadian corporation, Belgium (P) 
sued Spain (D) on the premise that Spain (D) was responsible for acts in violation of 
international law that had caused injury to the Canadian corporation and its Belgian 
shareholders (P). 

Who was entitled to exercise diplomatic protection over the company which had gone 
bankrupt? 
- We do not apply the Nottebohm case test of “real and effective nationality” for corporate 

entities.  
- The test for corporate entities is different. 
- The Corporation had been incorporated in Canada à Canada had brought actions previously 

but was not in these circumstances 
- Therefore, Canada was the appropriate litigant if it was to seek relief against Spain  
- ”The traditional rule attributes the right of diplomatic protection of a corporate entity to the 

State under the laws of which it is incorporated and in whose territory it has its registered 
office.” 

- Nationality in terms of corporate entities in international law is the place where they are 
incorporated and where they have their registered office 

This is the same for planes and aircrafts. 
- Also cite Al-Skeini 

  



TERRITORIAL PRINCIPLE:  
 

- Island of Palmas Case (Netherlands v US) (1928) 2 R.I.A.A. 829 
- “Sovereignty in the relations between States signifies independence. Independence in regard to 

a portion of the globe is the right to exercise therein, to the exclusion of any other State, the 
functions of a State.” 

Key Case: Island of Palmas Case (Netherlands v US) 
 

- There is a portion of the globe (your territory) where the only entity that can exercise control 
or jurisdiction is the state that claims sovereignty 

- The right to exercise jurisdiction comes from sovereignty 
- States need to be able to control territory à this is embodied by territorial jurisdiction 
- Based on notion of undoubted right of a State to legislate with regard to its territory or 

matter within its territory. 
 

- Right is absolute – a reflection of sovereignty à if you are a sovereign nation state you 
control your territory and you can exclude all other states from interfering with that territory 
without your consent as an independent sovereign  
 

- Territory not only includes land mass, seas and airspace, but also shipping and aircraft 
registered in that State. 

 
o Oceans à 12 nautical miles out to sea 
o Planes and ships are flagged to a particular nation state and that nation’s laws apply à 

“the flagged state”  
- Simple issue when action takes place completely within the State’s territory. 
- The state has absolute sovereignty to assert jurisdiction within its territory in any area that 

is so chooses.  

Facts: 
- Land formerly in colonial possession of a number of states (Netherlands, Spain and 

subsequently the US) 
- On January 23, 1925, the United States of America and the Netherlands referred their dispute 

concerning sovereignty over the Island of Palmas to arbitration by a sole arbitrator. The sole 
arbitrator was asked to determine whether the Island of Palmas (or Miangas) in its entirety 
formed a part of the territory belonging to the United States of America or of the territory of 
the Netherlands. 

- In his award, the sole arbitrator attached limited significance to discovery as a basis of title 
and elaborated on the legal effect of the peaceful and continuous display of state authority 
over territory.  

- The arbitrator further considered the role of acquiescence and recognition in circumstances of 
competing acts of possession, and the principle nemo dat quod non habet in relation to 
treaties of cession. 

- By the time a dispute had arisen, in 1906, the arbitrator found that the establishment of 
Dutch authority had already reached such a degree of development, that the importance of 
maintaining this state of things ought to be considered as prevailing over a claim, possibly 
based either on discovery in very distant times and unsupported by occupation or mere 
geographical position. For these reasons, the arbitrator held that the Island of Palmas (or 
Miangas) formed in its entirety a part of Netherlands territory. 

 
 
 


