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Topic 1: The Concept of Property 
 
Chambers, Ch 1 ‘What is Property?’  
Property right has been identified as a right to a thing which corresponds to a general duty placed on other 
members of society not to interfere with that right. 
 
 
Characteristics: 

Essential characteristics (to be a property right, it 
MUST BE/HAVE): 

Other-essential characteristics (to be a property right 
it can, but NEED NOT be): 

Enforceability against the world at large  
 Consists of correlating obligations: A’s 

right to $20 against B corresponds to B’s 
obligation to pay A. 

Alienable: can be sold or given away to others. 
 Transferable/assignable 
 Disposable 
 E.g. not essential b/c there are non-assignable 

property rights (both in personam and in 
rem), such as a non-assignable residential 
lease. You cannot assign the lease to 
someone else but may be able to dispose it by 
surrendering it and vacating the dwelling. 

In relation to an actual ‘thing’ in existence 
 Things which are separate and apart 

from ourselves 
 Things that are intrinsically connected to 

us (e.g. our bodies, reputations) are not 
property rights they can be but the 
intrinsic connection must be broken (e.g. 
a strand of hair that was cut off from 
your body) 

Excludability: ability to exclude others from making 
use of the thing subject to that right. 

 E.g. Right of Way is a property right but the 
holder of that right may not exclude others 
from the land subject to it. 

 Value: many things subject to property rights have 
only sentimental value 

 Things with actual value (e.g. bank account) 
may not be property as the deposit does not 
give you any property rights to any other 
notes or assets in the bank. 



 Your money does not correspond to anything 
other than the bank’s promise to pay you 

does the bank not have an obligation to 
pay you back? 

 

• Important not to overstate the essential characteristics of property 
o Milirrpum v Nabalco Pty Ltd 

 Blackburn J concluded that the plaintiffs did not have property rights/ no native title 
because they were not entitled to exclude others from the land and could not sell or give 
their rights to others.  

 Remember: assignability and excludability are non-essential characteristics of property 
rights. They are not required.  

• The plaintiffs rights related to a ‘thing’—the land. 

• The plaintiffs had the power to sever their connection with the land by moving 
away (alienable). 

• The plaintiffs right to perform ritual ceremonies on the land, like a right of way, 
can be property right so long as it corresponds to a general duty placed on 
other members society not to interfere with the exercise of that right. 

 
 
 

Yanner v Eaton (1999)—HCA  

Catchword Act conferring fauna ownership to the Crown; qualified property not absolute property; 
Native Title rights not extinguished 

Parties Appellant: Yanner (aboriginal) 
Respondent: Eaton 

Principle • Wildlife/ fauna cannot be held in dominium (they cannot be owned in a form equivalent 
to private ownership and do not confer absolute property rights). 

• Regulating rights is not inconsistent with the continued existence of said rights (unless 
the regulation outright prohibits the right, which FA does not in this case). 

Facts Yanner, an Aboriginal Australian, used a traditional form of harpoon to catch juvenile 
crocodiles in QLD as part of a traditional custom of the clan. He was charged with taking fauna 
contrary to Fauna Conservation Act 1974 (Qld) s 54(1)(a). He argued that the Native Title Act 
1993 (Cth) 211(2) protected his right to do so. 
 
• Fauna Conservation Act 1974 (Qld) (‘FA’)  
o S 7(1): "All fauna, save fauna taken or kept otherwise than in contravention of this Act during an 

open season with respect to that fauna, is the property of the Crown and under the control of the 
Fauna Authority."  

o 54(1)(a): prohibition on taking fauna (which includes crocodiles) without a license. 

• Native Title Act 1993 (Cth) (‘NTA’) 
o S 223 and S 211 – (1)(a)(b) If the exercise or enjoyment of a Native Title Right includes carrying on 

a particular activity AND a law prohibits that activity except in accordance with a licence THEN 
(2)(a)(b) the law does not prohibit the native title holders from carrying on the activity where the 
person is doing so for their personal, domestic or non-commercial communal needs.  

• S 109 of the Constitution (Cth) - In the case of inconsistency between Cth and Stat legislations, Cth 
legislation prevails. 

 

Issues What effect does the Fauna Act vesting of ‘property’ in some fauna in the Crown had on the 
native title rights and interests asserted by Yanner? Does the Fauna Act confer absolute 
ownership of the fauna on the Crown? No 

Arguments Yanner: 

• Yanner had NTR to hunt the crocodile 

• This right was not extinguished by the FA because the FA did not confer absolute 
ownership on the Crown. ‘Property’ under s 7(1) was not absolute property right. 



• Where Qld’s ownership over fauna is not absolute, the two Acts are merely inconsistent. 
Despite any inconsistencies between FA and NTA, per s 109 of the Constitution, the NTA 
(Cth) being a federal legislation trumps state legislation. 

 

Eaton:  

• Any NTR Yanner had to hunt crocodile was extinguished by the FA. The FA created a legal 
regime that conferred absolute property right to the Crown. 

• This is because the dictum/word choice of ‘property’ is ‘the most comprehensive of all 
the terms which can be used’. 

• In doing so, it extinguished all NTR of hunting and fishing (including crocodiles) in Qld. 

Reasoning Gleeson CJ, Gaudron, Kirby and Hayne JJ: 

• Definitions of property: 
o Property is not a thing, but a legal relationship with a thing 
o Think of property as the right over a thing 
o Property consists primarily in control over access 

• Arguments for ‘property’ being absolute ownership: None 

• Arguments against ‘property’ being absolute ownership: 
1. ‘Property’ comprehends a wide variety of different forms of interests [21] (can 

accommodate for both Native title and Crown ownership) 
2. Lack of criterion for identification of the of the ‘thing’ that is owned: There is 

difficulty identifying what fauna is owned by the Crown (e.g. are migratory birds that 
pass-through Qld part of the Crown’s property?) [22] 

3. What exactly is full ownership (absolute property right)? [23] 
 Cannot equate Crown’s property in fauna with an individual’s ownership of a 

domestic animal 
 At common law, wild animals were the subject of only the most limited property 

rights (qualified property, not absolute property) [24] 
 No ownership here; the fauna referred to by the FA is, with very limited 

exceptions, intended to remain outside the possession of and beyond disposition 
by humans. It is not intended to be owned. 

4. Holistic reading of the FA: If there was absolute ownership, why were ss 7(1), 71(2) 
and 83(3) of the FA necessary? [26] 
 S 7(1) meant that the fauna of the Crown would come and go—as open seasons 

were declared and fauna taken, what otherwise was property of the Crown 
ceased to be what was owned by the Crown varied across seasons (therefore 
not absolute ownership) 

 S 71(2) and 83(3) forfeited certain fauna to the Crown—if certain fauna cannot 
be owned by the Crown, it can hardly be said that the ownership is absolute. 

5. The provisions of the FA vesting property in some fauna coincided with the 
provisions imposing royalty on the skins of fauna taken in Qld [27] 
 Real purpose was to create a royalty system and call the fauna property to avoid 

the levy of royalty from being classified as excise (Qld perceived the need to do 
so as excise can only be collected by the Cth, per the Constitution)  

• In light of these considerations, the statutory vesting of ‘property’ in the Crown by the 
FA can be seen to be nothing more than ‘a fiction expressive in legal shorthand of the 
importance to its people that a State have power to preserve and regulate the 
exploitation of an important resource’ [28] 
o The state ownership of res communes (water/power) and res nullius (wild game) is 

only a sort of guardianship for social purposes. It is imperium not dominium [29]. 
o The ‘property’ which the FA vested in the Crown in s 7(1) are no more than the 

aggregate of the various rights of control; those rights are less than the rights of full 
beneficial, or absolute ownership. 

• Being less than full beneficial or absolute ownership, the FA did not extinguish the Native 
title rights and interests 

• It is unnecessary to decide whether the creation of non-absolute/qualified property rights 
would be inconsistent with the continued existence of Native Title 



o Regulating existing rights is consistent with allowing said rights to continue existing; 
it does not extinguish existing rights [37] 

o S 211 of the NTA assumes that the FA’s prohibition/restriction of hunting does not 
prohibit/restrict where native title exists. 

 
 
 

Victoria Park Racing and Recreation Grounds Co Ltd v Taylor (1937)—HCA  

Catchword What is/is not property; tension between the ‘bundle’ and the ‘exclusion’ view; tort of 
nuisance. 
Property as being only those interests that fit into existing categories. Courts get nervous 
when faced with new categories (e.g. spectacle) 

Parties Plaintiff: Vic Park Racing (racecourse owner/horseracing business) 
Defendant: Taylor and others (neighbour with scaffold) 

• 2nd defendant: announcer 

• 3rd defendant: broadcaster 
(both used a platform built by Taylor to publish details of the race). 

Principle The view of the spectacle is not property protected at law and equity. 
• The law is quite reluctant to create new categories of property. 

Facts • Taylor built a platform overlooking his neighbour’s land 

• Taylor starts commentating and broadcasting the race, leading people to stop attending 
in person 

• VPR seeks injunction on all three defendants on the basis of nuisance. 

Issues Nuisance occurs when a person unreasonably intervenes with the use and enjoyment of 
another’s land. The interference must be to a legally protected or recognised interest. 
Does VPR’s property right as landowner include the right to exclude people from viewing the 
races/spectacle it conducted on its land? No. 

Arguments VPR: argued that there was proprietary interest in the spectacle, which Taylor interfered with. 
The land owned has been made suitable for the racecourse and the actions of Taylor has 
deprived some measure of that suitability—sought extension on the law of nuisance 

Taylor: VPR has no proprietary ownership over the business he conducts. (No proprietary 
rights in the spectacle  no interference with legally protected interest) 

Reasoning Latham CJ: 

• Torts –Nuisance: 
o Whether Taylor has damaged or interfered with VPR’s property depends on whether 

the law protects the right to exclude people from viewing the spectacle 
o The law provides no protection 

• If P wants, it can erect a higher fence; the law will not erect a fence the P will not build 

• A spectacle is not a property (doesn’t matter if there was expenditure of money). A 
spectacle cannot be owned. 
 

Dixon J: 

• Proprietary right in land does not extend to the business conducted on the land 
o ‘freedom from view or inspection is a natural or acquired physical characteristic of 

the site, giving it value for the purpose of the business or pursuit which the plaintiff 
conducts, it is a characteristic which is not legally protected interest’ [508]. 

Holding The definition of ‘property’ in the FCA was just an aggregate of the various rights of control by 
the Executive, of which the rights are less than the rights of full beneficial or absolute 
ownership. Therefore, given that the rights and interests under NTA s 223(1)(c) are 
recognised, Yanner’s right under s 211(2) is not extinguished. 
 

 The purpose of FA was not to confer absolute ownership of the fauna to the Crown, but to 
protect them 
Absolute ownership can only be acquired when you can seize the thing: you cannot own fauna 
because you cannot seize it they move around, across boundaries of States. 
 



• US broadcasting rights as ‘quasi-property’ is not adopted in the UK—intangible values of 
broadcasted info are not protected. 
 

Rich and Evatt JJ (dissenting) 

• Appeal should be allowed; times are changing and protection against complete exposure 
of an individual’s doings should be a protectable right. 

• Rich willing to expand nuisance (unnatural use of D’s land) 
o Policy reason: the gambling was illegal and keeping it within the VPR would limit 

illegal activity 

• The spectacle (profitability of business) cannot be dissociated from the land; therefore, 
damaging the profitability will diminish the value of the land this form of interference 
constitutes nuisance. 

o Policy reason: D has reaped where it has not sown. 

• Nuisance may occur by systematic looking over and besetting the plaintiff’s property. Just 
because looking over wasn’t held to be a nuisance doesn’t mean it can never be. 

Lecture Damage is relevant, but not every wrong can be redressed 
• Nuisance (does not relate to damage to business): but argued interference with 

enjoyment of the life Pigeonhole approach: P asking to expand damage to business 
• Spectacle as property? (No. Every judge rejected this claim) 

o It is physically excludable (if you can protect yourself, then you should do 
that/e.g. build a fence; if not, then perhaps a legal remedy) 

o Legal excludability (things needed for community existence cannot be 
property) 

• Privacy (No reason why privacy should be protected in a public space) 
o Latham CJ: There is no right to privacy and there is nothing wrong with 

describing what you see  

 
 

King v David Allen & Sons, Billposting Ltd (1916)—House of Lords 
Catchword When does a license/contract include a property right? 

Parties King: owner of land (lessor) 
DA: billposting/advertising company 
Company: third party (lessee) 

Principle • Contractual licenses that are not property interests constitute rights in personam and are 
unenforceable against third parties 

• On the contrary, rights in rem are enforceable against everyone 

• To determine if a contractual agreement confers property interests, look at the 
document. 

Facts Billposting Agreement between King and DA 

• King provides DA with ‘the exclusive permission to affix posters and ads’ to the wall of a 
shop which is to be erected on his land by a company about to be formed. 

• DA to pay rent of 121/year ‘so long as this licence remains in force’ 
Lease Agreement between King and the Company 

• No reference to billposting agreement 
 
Company refused to let DA put posters on the wall. 
• Attempts to frame billposting agreement as a lease (or as an easement? A right to use but 

not to possess). 

• If billposting rights/license= lease, then the rights to bill-post become rights in rem 
(enforceable against everyone, including the company). In that case, King contends that 
DA should have sued the Company instead 

Issues Did the ‘license’ granted to DA from the Billposting Agreement create any property interest in 
the wall? Are the rights conferred in personam or in rem? 

Arguments King: Billposting Agreement is a license that is enforceable against the Company because it 
created an interest in land. DA should therefore sue the Company instead. 



Reasoning  Lord Buckmaster 

• The licence to put posters on wall created a personal obligation, not an interest in 
property 
o Must look at the agreement as a whole, not just the word ‘license’  

 “so long as this license remains in force”—this phrase show that the agreement 
is not a letting or a tenancy or anything of the kind, but a mere license. 

 A rent for the wall space and the term specified in years do not make the 
agreement a lease; it is still a mere license. 

• No need for DA to make reservations indicating that any billposting rights were reserved 
out of the demise (transfer of lease)  
o This is simply because no such estate or interest in land had been created for DA. 

(Rights that were actually created were in personam and do not move with the 
transfer of lease/transfer of property) 

• King is liable in damages for breaching contract. 
 
Earl Loreburn: 

• If agreement creates interest in land, King would not have breached the agreement 
because rights in rem are enforceable against third parties. 

• To decide whether an agreement/license creates interest in land, look at the document 
itself. 

Notes Why property matters: exceptional remedies available to protect property rights: permanent 
injunction, specific performance (usually available for property, not for contracts) 
 
This is as opposed to damages for personal rights 

 

 


