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PART 0: INTRO TO CONTRACTS 
Legal problem solving model- Four step process (ILAC) 

• Issue: identify the issue to be resolved 

• Law: identify the law to be used to solve the issue 

• Application: apply the law to the facts in the problem 

• Conclusion: provide the concluding advice to the problem  

Overview of Contracts 

1. Contract formation 
o 1. Agreement:  

 Offer and Acceptance analysis  
o 2. Consideration 

 Consideration 
 Equitable Estopple 

o 3. Intention to create legal relations  
o 4. Certainty & Completeness, and the role of formal requirements such as writing  
o 5. Capacity 

2. Contents of contracts 
o What constitutes the contract  
o classify statements parties make during negotiations  
o Express Terms and Implied Terms  
o Principles of construction (interpretation) of contractual terms  
o The use of contractual terms to exclude or limit the liability of the parties  

3. Vitiating factors  
o Duress (putting a gun to your head) 
o Misrepresentation (and Misleading or Deceptive Conduct under statute) 
o Mistake and undue influence 

 Undue influence: is where the parities going into a contract have an existing relationship between 
themselves, but one party takes advantage over the other in terms of breach of trust  

o Unconscionability (under the general law and statute) 
 Breach of power. One party takes advantage of another party because of the imbalance in the power 

relationship 

• Courts can set aside or change terms etc.  

4. Discharge of contract 

• Need to understand the circumstances by which parties of a contract are released from their contractual obligations. Best 
way to get released is to perform the contract. How do we decide when a contract has been performed as agreed,  

o When will parties to a contract be released from their contractual obligations? 
o How do we know when and whether a contract has been discharged? 
o Can be discharged by:  

 Discharge by agreement 
 Discharge by Performance 
 Discharge by Breach 
 Discharge by Frustration  

5. Illegality 
Ways in which contracts been deemed illegal or unenforceable, whole or partially unenforceable both at common law and statute.  

o When may a contract may be doomed illegal or unenforceable  
o In what circumstances could a contract be against public policy or interest 
o Common law illegality or statutory illegality  

6. Privity of contract 
 Here we look at the rights that certain persons may have under contracts to which they are not parties.  

o What rights may persons have under contracts to which they are not parties 
o How does a non-party expecting a benefit under a contract obtain their benefit  

 What rights does that other person has?  
o The Privity rule and its expectations  

 Privity rule stops them, and exceptions to the privity rule through statute and stepping outside for the third 
party to get benefit  

7. Contract theory and Contracts in context 
 Look and reflect on theoretical questions and empirical evidence of contracts in context to understand the main competing 
philosophies of contract law and how people have tried to understand in a conceptual sense and why we should recognize it and why 
there should be a law… how it developed historically over time, adapting to social circumstances, as commercial and economic changes 
and as technology changes occur.  

o Analytical and normative theories of contract 
o Understanding the historical place of contract  
o How do non-lawyers look at contract in a commercial context?  



Significance & sources of Contract law 

• Significance: Contract Law is fundamental to the study of other core and elective law units. It is fundamental to many aspects 
of social and commercial reality 

• Sources: the rules and principles that form the totality of contract law have their origins in one of the following three bodies 
of legal principle: 

o The common law (general Law)  
 Of the common law, equity and legislation- legislation prevails over any conflicting rules of common law, 

and equity and equitable rules prevail over any conflicting common law rules  
o Equity (general Law)  
o Legislation (statute) 

 Statute: Legislation affects areas of contract law e.g. Australian consumer law etc. affecting common law 
principles. Some relevance  E.g. Australian Consumer Law 2010 in force 

o International law (where domestic law allows) has two dimensions 
 The production of ‘non-binding statements of principle or model of contracts’ 
 The attempt to impose mandatory uniform rules of the international community 

• Vienna Convention, most notable example of the latter  
 

Definition of Contract 

• Contract law is one of the two great areas of private law, the other being torts. Private law is governing the law between 
people.  Both contracts and Torts were known as the law of obligations. 

• These two areas of laws are concerned with obligations. The different between the obligation lies in the source 

• Legal definitions of contract are two broad types 
o First: sees contract in terms of a promise or set of promises- Pollock defines contract as ‘a promise or set of promises 

which the law enforce’ 
o Second: this see a contract in terms of an agreemen. A contract is an agreement giving rise to obligations which are 

enforced or recognised by law. The factor that distinguishes contractual from other legal obligations is that they are 
based on the agreement of the contracting parties 

Elements of contract Formation 
The key elements of a contract relate to the fact of agreement and the requirement of consideration( promise). A contract may be 
seen as an agreement between two or more parties that a court will enforce 
 

1. Agreement 

• For a contract to exist there must be an agreement between the parties  

• A contract is an agreement giving rise to an obligations which are enforced or recognized by the law. The factor which 
distinguishes contractual from other legal obligations is that they are based on the agreement of the contracting parties. The 
concept of a promise is essential too 

2. Promise (consideration)  

• Have at their heart the notion of promise, in that the agreement reached between the parties must generally be one that 
involves the parities promising something of some value to each other.  

• Sometimes courts will enforce an obligation as part of a contract even though a party to the contract may argue that they did 
not make such promise or even though have a written and signed agreement in which that promise does not appear.  

• Whether parties have actually agreed is decided by an objective test 
o Reasonable person test, reasonable bystander test: what would a reasonable person conclude from an 

agreement/actually mean. It is always an objective test that is used, not only in contract law but most private and 
civil law subjects.    

o Both concepts of agreement and promise are fundamental to the elements of contract formulation.  
 

Classes of contract 
Contracts can be looked at in terms of their promissory intent, formation, enforceability and performance.  
Bilateral or unilateral reflects a distinction as to which of the parties to it has obligations to perform at the time the contract comes into 
existence.  
 

1. Formal contract 
o The agreement between the parties is entered into a particular form of writing known as a deed. Contract entered 

into a deed form is also known as an agreement under seal or specialty contract 
o Representations a unilateral solemn promise 
o Must be in writing/special written form 
o Form takes the place of consideration 
o Typically in the form of deeds 

 A deed is a formal written document that must comply with particular form and that form is prescribed by 
the law/statute. It does not have to have consideration because the form takes the place of consideration 
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