
WEEK 1 

Legal systems 

Privy council==high court 

Balance justice and predicability. 

Consitution is written doucuments enacted as law and can only change by 
obtaining the consent of the Australian voters in a national referendum. 
However, state consititution does not need a special rederendum. 

When a case comes to a trial for the first time, the hearing is referred to as 
‘original’ hearing. 

State legislatures derive their power to enact laws from state consititutions. 

Statute law >> case law 

A legal system refers to the system of laws, including 
their source and enforcement, typically operating at a national level. 

The two dominant legal systems are civil law systems and common law systems. 

Civil law systems have their origins in Roman times. More recently, the 
Napoleonic code, established in the early nineteenth century, had a significant 
influence on the development of legal systems both throughout continental 
Europe and beyond.deduction. 

Common law systems developed in England in the middle ages following the 
Norman Conquest of 1066. The English common law system subsequently 
spread as a result of colonisation and is the dominant system in English speaking 
countries, such as Australia and the United States.induction. 

The key distinguishing feature of these two legal systems is that in a civil 
law legal system laws are codified, with judges applying the code rather than 
creating or developing new law. By contrast, in common law systems, laws are 
rarely codified. Instead, they are created via either legislation developed by 
Parliament, or case law developed by judges  Decisions of common law courts, 
therefore, provide a ‘source of law’ and constitute a binding precedent to be 
followed by future courts. 



Another key difference is that civil law systems are usually inquisitorial in nature, 
while common law systems are typically adversarial. In inquisitorial systems, 
judges are more actively involved in investigating the case to find the truth 
(including gathering evidence and questioning witnesses). By contrast, 
in adversarial systems, such as Australia's, the Court acts only as a referee 
between the parties to the case. 

Systems of laws: customary law, religious law and mixed law,common law and 

civil law. 

Other systems 

Other key systems of law include customary law, religious law and mixed law 
(incorporating elements of the others). Although few national systems of law are 
based exclusively on religious or customary law, there are many countries which 
combine elements of these sys tems into a ‘mixed’ system. 

 

The Australian Constitution provides for a separation of powers between three branches 
of government: 

Legislature(make laws), executive (administration, including Prime Minister and Cabinet) of 

the elected government administers laws and put laws into action); and 

judiciary(determining whether or not laws passed by the Legislature are valid) 

Australia is consititutional monarchy. Parliament comprises the Queen, the Senate and, the 

House of Representatives. 

The executive branch of the government comprises the Ministry, led by the Prime 

Minister and the Governor-General. It is the executive that proposes laws to Parliament 

and executes and administers those laws once passed. 

Three levels of law-making function: Federal Parliament >> State and Territory 

Parliaments >> the Local Councils.  

Legal rules: laws that are recognized, applied and enforced by the power of the state. 

Non-legal rules: derive from moral and philosophical belief, religious beliefs, social 

values, customary laws. Some rules can be elevated to legal rules.(Also, perceived need 

can be regulated as legal rules). 

Categories of laws: public law, private law 

Public law: consititutional law: govern the organisation, processes of government. 

           Administrative law: rules governing the process of offical decision making 

           Criminal law: prohibit and punishes conduct considered harmful to community 



Private law: civil law, tort law: provide redress for wrong, careless conduct.  

            Contract law: commitment to each other. 

            Agency law: appoint someone (third party) to do work for me. 

            Consumer protection law (deception of goods), corporation law (about 

companies), property law (ownership) 

Business law: contract law, tort law, consumer law, corporations law, texation law, 

property law. These aspects. 

High court--→federal,State and territory superior court→inferior court/intermediate 

court/lower court 

Week 2: 

In the state parliaments, the Lower House is known as Legislative Assenbly (house of 

Assenbly in Tasmania and South Australia), the Upper House is called Legislative 

Council. (no upper house in queensland, Northern Territory)  

Legislature is elected by public vote. 

The commonwealth and state legislatures can be refeered to as other legislatures or 

parliments. 

There are three types of legislative power under Commonwealth Constitution: 

Exclusive powers (commonwealth only); Concurrent powers; residual powers 

NOTE: Before the bill: proposals for new legislation -> Procedure in the house of Origin: 

initiation, first reading ( no debate ) , second reading , committee, third reading -> 

Procedure in the house of review (same) ->(( Return to house of origin for 

amendments-> House of origin pass or reject amendments ))-> Royal Assent (no 

amendments) -> publication -> commencement(become law) 

The commencement date is usually specified in a section of Art. 

Lower House is called House of representatives and the UpperHouse is called the 

Senate in commonwealth. 

a Bill is a draft piece of legislation. 

a Bill must be passed by both houses of parliament, the single house. (With some 

exceptions, Bills can be first introduced into either upper or lower house, usually lower 

house).  

The house where the Bill is first introduced the House of Origin. The other house is 

House of review. 

Intepretation of legislations: literal approach (natural meaning of word), which is a 

starting point. 

The courts may depart from literal approach, which is qualified by ‘golden rule’ (depart 

from literal meaning to avoid absurdity, e.g estate to either wife or husband’s death), 



‘contextual approach’ (words in a statute should not be considered in isolation, e.g. 

chicken is ready to eat ( by people or chicken itself) ), ‘purpose approach’ ( consistent 

with the aim of legislation), to ascertain purpose: 

Intrinsic evidence of the legislature’s purpose can be found in: 

•Objects sections, titles, long titles 

•The structure of the Act, including Divisions and Headings 

•Information in schedules or annexures 

•Information in other sections of the act  

Extrinsic evidence of the legislature’s purpose can be found in: 

•Parliamentary papers, reports and documents, including 2nd reading speech 

•Reports of law commissions and committees 

•Background documents, e.g. international treaties and agreements 

NBPL figure 4.5 is helpful. 

Civil trials involve suing others, criminal trials are prosecuation of persons who have 

breached criminal law. 

xx 

 

Week 3 

Civil claim: 

Plaintiff: person who makes the claim 

•Civil litigation begins when the plaintiff serves the defendant with a statement of claim 

•The defendant responds by preparing and issuing a defence. 

•If the defendant fails to do so, the court may grant a default judgment 

•The defendant may also make a counterclaim. 

•Each party may 

    •ask questions of the other party (known as interrogatories) 

•request to see copies of relevant documents (via a process known as discovery) 

Court process: 

•When the case is tried in court, each side then presents an argument as to what the 

happened (the key facts) and what the relevant law is and how the should be applied to 

the facts. 



 •Evidence is led by both parties from witnesses, or by producing documents 

(adversarial system) 

•The court decides what facts are proved, and what the law is.  

 •The case is decided by applying the law to the proven facts and an appropriate order is 

made. 

•Judicial decisions includes not only the order, but also the reasons for the decision 

•these reasons are the source of common law rules 

•The unsuccessful party may appeal a decision to a court higher in the court hierarchy 

Common law: 

First, it can be used to describe a system of law, in which judges make laws and 
interpret statutes that have been enacted by Parliament. In this sense it is 
contrasted with civil law and other legal systems of the kind we identified in the 
last topic. 

Second, it is used to describe judge-made law (or case law), as distinct from 
legislation that is enacted by Parliament. Here it is used to describe a method of 
deciding cases based on precedent: that is the idea that courts should follow the 
decisions of previous courts in similar situations. 

Finally, it may be used to distinguish two branches of law: common law and 
equity. 

The common law as it developed in medieval times and as it continues today in common 
law countries, emphasises the central importance of judges in developing law and 
adjudicating disputes, and doing so by reference to the doctrine of precedent, pursuant 
to which courts lower in the judicial hierarchy are bound to follow previous decisions of 
higher courts. 

Common law rules: law reports 

Common law==general law==case law 

Judgments are published in law reports. Judges record their decision in a written 
judgment. 

Each case has its own citation, consisting of a name; a year; a volume number, the 

abbreviation of the law report series in which the law report is published; and a page 

number, eg: 

Taylor(first) v Johnson (1983) 151 CLR 422. 

A court is bound by ratio decidendi of earlier decision where: 



It is from a higher court in same hierarchy or; 

It is of a higher court in different Austrlian hierarchy and it is not ‘plainly wrong’ 

A court is also bounded by “seriously considered dicta’ of the High Court. 

Precedent may be avoided where: facts are materially different, ratio or seriouly 

considered dicta can be interpreted at a lower lever of generality. 

It is possible for courts of equivalent or higher rank in the judicial hierarchy to overrule 

established precedent. Courts of equivalent rank tend to be reluctant to overrule earlier 

precedent, especially if it is well established, with the result that it occurs infrequently. 

Nevertheless, they may do this if they consider an established precedent to be wrong. 

Each court is bound by decisions of courts higher in its hierarchy. 

A decision of a court in a different court hierarchy or lower in the same hierarchy creates 

persuasive not binding precedent. 

Court hierarchy: High court->Court of Appeal->Trial Courts 

Steps of deciding whether to apply precedent:  

1.First, we need to identify the rule used to determine the dispute 
between the parties (the ratio). 

2.Then we ask, in which court was the case decided? Will the case be 
treated as binding or persuasive precedent? 

3. Identify the material facts of the case. Then compare the facts of the 
case with those to which the new dispute relates. 

A. Are the facts to which the dispute relates so similar to the 
material facts of the case that the ratio should be applied 
and the case should be decided in the same way? or 

B. Can the facts to which the dispute relates be distinguished 
from the material facts of the case, in which case the ratio of 
the case need not be applied? 

 

Any prose that explains the case, and appears before the judgment begins, is likely to be 

the ‘headnote’. (The catchwords are exactly that – a collection of words and phrases, not 

prose). The ratio decidendi and obiter dicta are to be found inside the judgment. 

The pinpoint is the page number on which the case appears. 

The ratio decidendi  is the principal orstatement of law on which the decision is 
based and that was essential to reaching the decision.  

In addition to such statements, judgments will typically also include discussion of 
facts, recitation of law and statements that are made ‘by the way’. These latter 



statements, known as obiter dicta, are statements that offer some view of the law and 
how it might apply on the facts, but are not essential to the decision in the case. 

For a legally binding contract to be formed at least three things must be 
established: 

• an agreement between the parties that is expressed to a sufficient 
level of certainty; 

• consideration – some form of exchanges – for any promises given as 
part of the agreement; and 

• an intention by the parties that their agreement be legally binding. 

 

Three ratio must be satisfied. The lost ratio must be interrogated to make a decision. 

In cases in which multiple judgments (many judges) are issued and different reasons are 

given for reaching an outcome, it is necessary to determine by a head count what a 

majority of the court thought with the relevant principles.  

Most ratio's can be stated at higher or lower levels of generality. This is important 
for the precedent value of the case: 

• the higher the level of generality the more likely it will be applicable to 
future cases with different factual scenarios 

• the lower the level of generality the more likely it will be that future 
cases will be able to distinguish and therefore avoid applying the 
precedent.  

Although there are no strict rules for determining the generality of the ratio decidendi, a 

common sense approach will typically be applied to ensure it is neither too narrow (eg, 

only applicable to the precise Boots store involved in the case) or too broad (eg, 

applicable to all advertised products, whether on shelves or otherwise, regardless of the 

circumstances). 

Senior barristers, or ‘silks’, have the initials ‘QC’ or ‘SC’ after their name. 

Ratio to remember: 

The ratio from Cohen（high court 1929）: when married couples reach an agreement, 

the presumption that should be made is that they do not intend the agreement to 

be binding. 

The ratio from Merritt(1970): when married couples reach an agreement when not 

living in amity (that is, when they are in the process of separation), the 

presumption that should be made is that they intend the agreement to be 

binding.(persuasive) 



The ratio from Ermogenous(high court can overrule 2002): To determine 
whether an agreement is legally binding it is necessary to consider: 

• the subject matter of the agreement; 

• the relationship between the parties to the agreement; and 

• other surrounding circumstances. 

 

 


