
Part A: Companies and company law 
Chapter 1: About companies 

1-050. What is a company? 

• Artificial person created by the law 
• Function is to hold assets and to carry on a business or other activity, as an entity separate from the 

participants (investors, managers) 
• Created through a process of registration with ASIC 

COMPANIES AS A FORM OF BUSINESS ORGANISATION 

1-100. Introduction  

Company law developed alongside the company to regulate the relationships between: 

• Participants and the company 
• The company and the state 
• The company and those with whom the company had dealings 

1-140. What are listed companies, and who invests in them? 

• If a company is listed on the ASX, investors can buy and sell the company’s shares on the stock 
market conducted by the ASX 

Who owns the shares in listed companies? 

• Foreign investors (~40%) 
• Domestic institutional investors (superannuation funds, managed investments schemes, insurance 

companies etc) 
• Other investment entities (~40%) 
• Retail investors (~20%) 

THE ARCHITECTURE OF COMPANIES  

1-20. Introduction 

• All companies must have at least one member (shareholder) 
• All companies must have at least one director, who is responsible for managing the company’s 

business 

1-220. How is a company’s capital structured? 

• Contributions of capital made by the persons who form the company and persons who become 
members after the company is formed 

• Amounts of credit advanced to the company by creditors 
• Profits (if any) not distributed to members 

What is equity capital? 

• The capital contributed by the members of the company 

What is a share? 

• Represents a number of rights that may or may not (depending on the terms of issue of the share) 
include control rights (voting rights, rights to receive information) and distribution rights (right to 
receive dividends 

• Can issue different classes of shares (ordinary, preference) 

What does it mean to be a member of a company? 

• A person who holds shares in a company 



• Any legal person can be a member of a company. This means that the member does not have to be 
a natural person, but may itself be a company 

1-240. How is a company’s management structured? 

Managing companies involves decision making: 

• Deciding on the appropriate capital structure for the company  
• Deciding on the nature and form of the company’s activities 

The distinguishing feature of the management structure of many companies is that it involves the 
separation of responsibility for decisions made in constituting and running the company between members 
and officers. 

Who are the company’s officers, and what is their role? 

• The officers of a company are those persons responsible for its management 
• In small companies, members and officers may be the same people 
• In large companies with many members it is not possible for all the members to take an active part 

in the management of the company. In these cases, the separation of the roles of officers and 
members in corporate decision making is more pronounced 

• Only a natural person can be appointed as an officer of a company 
• The officers of the company include its directors. All proprietary companies are required to have at 

least one director and all public companies at least three. Where a company has more than one 
director, they are collectively referred to as the board of directors 

• Executive directors are those who are employed by the company and devote all or substantially all 
of their working time to managing company affairs 

• Non-executive directors are not employed in the company’s business and provide an “outsider’s” 
contribution and oversight to the board of directors 

• All public companies must have a secretary 
• The general responsibility for management of the company remains with the directors while the 

company is solvent and operating normally 

THE HISTORICAL DEVELOPMENT OF COMPANIES 

1-300. How did companies develop? 

• The emergence of the corporation aggregate and the concept of joint stock during the 15th to 19th 
centuries 

• The introduction of legislation to make incorporation available as general right in 1844 
• The introduction of limited liability under statute in 1856- Limited Liability Act 1855 à Companies 

Act 1862 (UK) 
• The recognition of the proprietary company as a distinct form of company in 1896 
• Confirmation that the privileges of incorporation extend to small, closely held companies, in 

Salomon’s case in 1897 
• The statutory facilitation of true one person companies in 1998 

What was the significance of Salomon’s case? Salomon v Salomon & Co Ltd (1897) 

• Benefits of incorporation would extend to incorporated small business that were effectively under 
the control of a single entrepreneur 

	


