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TOPIC 2: SOURCES OF LAW: LEGISLATION 
 
1. Law-making bodies in Australia 

• In this subject, the focus is on law made by Australian law-making bodies.   
• There are two major bodies in Australia with law-making powers.  They are: 

• Legislatures (and local government councils) 
• The courts (topic 3) 

 
AUSTRALIAN LEGISLATURES 

• The legislature is elected by public vote. 
• In Australia there are many legislatures – the Commonwealth, states and self-

governing territories each have its own legislature. 
• The Commonwealth and state legislatures can be referred to as either legislatures or 

parliaments.  
 

BICAMERAL v UNICAMERAL LEGISLATURES 
• Most Australian legislatures are bicameral 

• Lower House & Upper House 
• Only Queensland, the Australian Capital Territory and the Northern Territory have 

unicameral legislatures 
 

AUSTRALIA’S FEDERAL SYSTEM 
• Commonwealth legislature shares legislative power with State/Territory legislatures. 
• There are three types of legislative power under the Commonwealth Constitution: 

o Exclusive powers (exclusive power over customs, excise) 
• exercisable by the Commonwealth only 

o Concurrent powers (listed in s 51 of the Constitution) 
• exercisable by the Commonwealth, the States, and the Territories 

o Residual powers (matters not provided for in the constitution) 
• exercisable by the States and Territories only 

 
CONCURRENT POWERS: INCONSISTENT LAWS 

• As concurrent powers can be exercised by both the States/Territories and the 
Commonwealth parliaments, there is the potential for laws to be conflict  

• Section 109 of the Constitution provides that to the extent that a State law (based 
on a concurrent power) is inconsistent with a Commonwealth law (also based on a 
concurrent power), the State law is void to the extent of the inconsistency 

• Section 122 of the Constitution allows the Commonwealth Parliament to override 
a territory law at any time 

 
LAW-MAKING POWERS OF LOCAL GOVERNMENTS 

• Local governments are established by state and territory governments 
• They have specified power to make laws called ‘by-laws’ 
• By-laws will be invalid if they are inconsistent with state or federal law, or if they 

exceed the powers given to the local government 
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2. Process of making legislation 
PROPOSALS FOR NEW LEGISLATION 

• Identifying the need for new law 
• Political processes: political power introduce new proposals into the legislature  
• Development of specific proposals: a bill is drafted by parliamentary draftspersons  

 
HOW A BILL BECOMES LAW 

• A Bill is a draft piece of legislation. 
• A Bill must be passed by the legislature to become law 

• bicameral systems: the Bill must be passed by both houses of parliament 
• unicameral systems: the Bill must be passed by the single house 

• We call the house where the Bill is first introduced the House of Origin.   
• The other house is referred to as the House of Review. 
• Except for financial Bills, which must be introduced into the lower House of a 

bicameral parliament, Bills can generally be first introduced into either House.  
 

PROCEDURE IN THE HOUSE OF ORIGIN 
• Initiation – The clerk of the house lists the Bill for its first reading 
• First Reading – The house grants permission to introduce the Bill and its long title is 

read out. There is no debate at this stage. 
• Second Reading – It is moved that the Bill be read a second time. The relevant 

Minister make a speech explaining the purpose of the Bill. Debate occurs, and the 
motion is then voted on. If agreed to the title of the Bill is read a second time. 

• Committee – The members of the house form a committee to consider the Bill for 
consideration to a select committee. 

• Third Reading – It is moved that the Bill be read a third time. The house votes on the 
motion. If agreed to the title of the Bill is read a third time. 
 

PROCEDURE IN THE HOUSE OF REVIEW 
• The procedures in the House of Review are the same (first reading, second reading, 

possible committee, third reading). 
• If the House of Review passes the Bill with no amendments, it moves to the next 

stage (Royal Assent) 
• If the House of Review amends the Bill, the Bill is returned (in amended form) to the 

House of Origin which may accept or reject the amendments. 
• In the rare case that agreement cannot be reached 

the government can either abandon the legislation, or resolve the deadlock by 
dissolving the government and calling a general election  

 
FINAL STEPS: FROM BILL TO ACT 

• Royal Assent – The Bill is sent to the Queen’s representative to receive Royal Assent. 
• Publication – The Act is published in the Government Gazette 
• Commencement – The Act commences operation as law  
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1) s 18  By description 
Varley v Whipp 
 

2) s 19(a)  Fit for purpose 
• Section 19(a) applies if: 

• a buyer makes known to a seller the purpose of the goods;  AND 
• the buyer shows reliance on the seller's skill or judgment;   AND  
• the goods is in the course of the seller's business to supply. 

Expo aluminium v WR Pateman 
• Section 19(a) Goods Act 1958 (vic): proviso 

• there is no implied condition as to the purpose if specified articles are bought 
under a patent or trade name AND rely on the patent ONLY  

Baldry v marshall 
 

3) s 19(b)  Merchantable quality  
• Goods are of 'merchantable quality' if other buyers, knowing of any defects in 

the goods, would buy those goods under the same description and for about the 
same price as the original buyer.   

Australian Knitting Mills v Grant 
• Goods are NOT of ‘merchantable quality’ if they are of no use for any purpose for 

which such goods are normally used. 
David Jones v Willis 

• Goods are of ‘merchantable quality if a reasonable person would, after 
examining them, accept delivery. 

George Wills & Co v Davids Pty Ltd 
 

4) s 20  Sale of goods by sample 
Under section 20, if a sale is by sample, a term is implied into the contract that the 
bulk of the goods must correspond with the sample  
 

5) s 61 allows parties to exclude the terms that would otherwise by implied 
Section 61 of the Goods Act 1958 (Vic) provides that the parties may validly agree to 
exclude or vary liability arising under the Goods Act, including under the terms 
implied in sections 18, 19 and 20.   

- Contra proferentem 
- Four coners rule 

 
B. Implied ad hoc term 

the Officious Bystander Test: 
• the parties must have intended to include such a term  
• additional requirements from BP refinery 

The implied term must be: 
 necessary to give business efficacy 
 reasonable and equitable 
 capable of clear expression 
 consistent with the express terms of the contract 
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BP Refinery v Hastings Shire Council 
Moorhead v Brennan 
Codelfa constructions v State rail authority 

 
 
 
TOPIC 6: PERFROMANCE AND BREACH 
 
1. Breach of contract 

• A breach of contract occurs when a party fails to perform as promised. 
• We will consider: 

• How the courts interpret contracts (that is, how do courts determine the 
required performance so as to determine whether a party is in breach?) 

• Different types of breaches 
 
2. Interpretation  

• Give words their ordinary, natural meaning:  
Hide & Skin Trading v Oceanic Meat Traders  

• Courts cannot “improve upon” the contract 
The court cannot ignore the language used in the contract and instead imposed 
obligations that are, in the opinion of the court, fairer or more reasonable 

ABC v APRA 
• Exclusion or limitation clauses 

Where an exclusion clause is ambiguous, the term will be interpreted contra 
proferentem (against the party who stands to benefit) 
 

3. Types of contractual terms 
o Condition is a term of fundamental importance. 

Tramways test 
A term is a condition where it can be inferred from the circumstances that the promise was so 
important that the person to whom it was made (the promisee) that they would not have 
entered the contract if the promise had not been made 

Associated newspapers v Bancks 
o If breach of the term may cause substantial loss, the term is an 

innominate/intermediate term 
Cehave v Bremer 

o If breach will not cause substantial loss, the term is a warranty. 
Bettini v gye 

 
4. Different kinds of breach of contract 

1) Non-performance 
Non-performance describes a complete failure to perform, e.g.  

• nothing at all is done; or something is done but completely different  
Varley v Whipp  

 
 
 


