
Estoppel 
 
A fundamental weakness of the doctrine of consideration is that it fails to explicitly 
recognise detrimental reliance. In this way it can often be seen as leading to injustice.  
As a result, the equitable doctrine of promissory estoppel has been evolved to overcome 
many of these injustices.  
 

Promissory estoppel Proprietary estoppel 
The very essence of promissory estoppel is 
that a promisor is precluded from going 
back on their promise even though the 
promise is not supported by consideration 
moving from the promisee.  
 

With proprietary estoppel, if X, the owner 
of property, induced Y to believe that Y 
had or would have an interest in that 
property, equity would recognize and 
enforce Y’s interest in that property. 

 
Dixon J in Grundt v Great Boulder Mines Pty Ltd stated that: 

• ‘the basal purpose of the doctrine…is to avoid or prevent a detriment to the party 
asserting the estoppel’ 

 
Emmet JA in Priestly v Priestly: 

• ‘the purpose of the doctrine of estoppel is to avoid or prevent a detriment to the 
party asserting the estoppel by compelling the opposite party to adhere to an 
assumption upon which the former acted or abstained from acting’ 

 
Estoppel can arise under a variety of circumstances 

• Where, during negotiations to enter into a contract, an offeree, believing that the 
offer will not be revoked proceeds to act to his detriment upon that belief 

• Where there has been non-compliance with the statutory requirement of writing 
with respect to a contract involving land 

• Where the doctrine of privity  prevents a third party to the contract from enforcing it 
(Trident v McNiece) 

• Where a contract is rendered illegal and thus unenforceable because a party is not 
licenced as required by legislation, but stated to the other party that he or she was 
so licenced 

 
Dixon J in Grunt v Great Boulder Pty Gold Mines Ltd: 

• ‘Before anyone can be estopped, he must have played such a part in the adoption of 
the assumption that it would be unfair or unjust if he were left free to ignore it’ 

 
Thompson v Palmber:  

• ‘Whether a departure by a party from the assumption should be considered unjust 
and inadmissible depends on the part taken by him in occasioning its adoption by 
the other party’ 

 
 
 



Structure of estoppel 
 
There are fundamentally two types of estoppel 

• Common law estoppel 
• Equitable estoppel 

 
The difference between these two types is that common law estoppel eschews the concept 
of unconscionable conduct, whereas in equitable estoppel it is a base concept 
 
Within equitable estoppel there are two further primary types of estoppel. These are: 

• Promissory estoppel 
• Proprietary estoppel 

 
Common law estoppel Equitable estoppel 
Often referred to as estoppel 
by representation or 
estoppel by convention 
 
This is where one person 
leads another to adopt an 
assumption of fact, and the 
relying party acts on that 
assumption in such a way 
that the relying party will 
suffer detriment if the 
representing party 
subsequently denies it is 
true 
 
The rights of the parties need 
to be determined on the 
basis of an assumed state of 
affairs 
 
Common law estoppel has 
been confined to 
assumptions of fact as 
ooposed to assumptions of 
future conduct 

Equitable estoppel comprises both proprietary estoppel 
and promissory estoppel. 

• Proprietary estoppel occurs where the relying 
party acts to his detriment on the faith of an 
assumption that the relying party will be granted 
an interest in land 

• Promissory estoppel is any equitable estoppel not 
relating to an interest in land (Walton stores) 

 
Emmet JA in Priestly v Priestly: 

• ‘…the fundamental purpose of equitable estoppel 
is to protect a person who acts to his or her 
detriment from the detriment that would flow 
from resiling from a promise or representation. 
Accordingly, the relief granted may require the 
taking of active steps by the representor or 
promisor, including the performance of the 
promise ore representation… 

 
An illustrative early case of promissory estoppel is Central 
London Property Trust v High Trees House Ltd 
 
In Australia, the doctrine of promissory estoppel was first 
authoritatively accepted by the High Court in Legione v 
Hateley 
 
However the most significant High Court decision on the 
subject came in Waltons Stores (Interstate) Ltd v Maher 
 

 
Equitable estoppel cases 
 



Commonwealth v 
Verwayen 

Central London Property 
Trust v High Trees House 
Ltd 

Waltons Stores (Interstate) 
Ltd v Maher 

A representation by the 
Commonwealth that it 
would not plead the 
limitations period in 
response to an action for 
negligence, on which it later 
reneged, was alleged to 
create an estoppel in favour 
of the respondent.  
 
The respondent had been a 
sailor who was injured in a 
naval collision in 1964. He 
had not sued during the 
limitation period as he had 
assumed that no duty of 
care was owed to him.  
 
He commenced his action in 
1984 in reliance of the 
Commonwealth’s 
representation as to the 
limitation period.  
 
The HCA held, that where 
an action in negligence 
against an employer was 
barred by a statute of 
limitations, but the 
employer repeatedly 
represented and gave 
assurances over an 
extended period that it 
would not resist the 
commencement of the 
action out of time, and the 
plaintiff employee 
proceeded on the faith of 
those representations, the 
employer could not later 
claim the protection of the 
statute. 
 

The plaintiffs leased a block 
of flats in London to the 
defendants on a 99-year 
lease.  

 
In 1940 the annual rent was 
£2500 and due to World 
War II the defendants were 
unable to sublet many of 
the flats.  
 
The plaintiffs agreed to a 
reduced rent of £1250 for 
the duration of the War.  
 
The flats began to fill, and 
were fully occupied by mid-
1945. After the War, the 
plaintiffs successfully sought 
full rent for the future and 
the recovery of full rent for 
the last six months of 1945.  
 
However, Denning LJ 
commented obiter that if 
the plaintiffs had 
attempted to recover rent 
for the period from 1940 to 
1945, they would have 
been unsuccessful.  
 

Waltons Stores leased a 
shop in Nowra. The lease 
was due to expire in January 
1984.  
 
In 1983 Waltons Stores 
began negotiations with 
Maher, who with his wife, 
owned a block in the Nowra 
business district.   
 
The parties agreed that 
Maher would demolish an 
existing building on the 
block and erect another to 
Waltons’ specifications, to 
be completed by 15 January 
1984, and that WS would 
lease that building.   
 
The rent, date of 
commencement and 
duration of the proposed 
lease was agreed. 
 
1st Jan 1984:    Dawson 
Waldron write to Mahers: 
“regret to inform you that 
our client ... does not intend 
to proceed .. We apologise 
for any inconvenience 
caused ...” 
 
At this stage, building 40% 
complete. 
 
Issue:  Assumption of the 
existence of a particular 
legal relationship which 
never existed 
 
Deane and Gaudron JJ held 
that the plaintiff assumed 
that a particular legal 



Mason CJ, Deane and 
Dawson JJ held that an 
estoppel had arisen against 
the Commonwealth. 
Brennan J dissented.  
 
Toohey and Gaudron JJ 
held that the 
Commonwealth had 
waived its statutory rights 
 
Deane J: 

• ‘conduct which is 
unconscionable will 
commonly involve 
the use of or 
insistence upon 
legal entitlement to 
take advantage of 
another’s special 
vulnerability or 
misadventure in a 
way that is 
unreasonable and 
oppressive to an 
extent that affronts 
the ordinary 
minimum standards 
of fair dealing 

 
Deane J: 

• ‘the question 
whether such a 
departure would be 
unconscionable 
relates to the 
conduct of the 
allegedly estopped 
party in all the 
circumstances. That 
party must have 
played such a part in 
the adoption of, or 
persistence in, the 
assumption that he 
would be guilty or 
unjust and 

relationship then existed 
between the plaintiff and 
the defendant. 
 
Mason CJ and Wilson J held 
that the plaintiff expected 
that a particular legal 
relationship would exist 
between them . 
 
Accordingly, the defendant 
would not be free to 
withdraw from the 
expected legal relationship 
 
The High Court recognised 
that the various forms of 
estoppel in equity all arose 
in situations where it would 
be unconscionable for a 
plaintiff’s against a 
defendant to be denied, and 
that accordingly they all fell 
within a broader principle of 
equitable estoppel. 
 


