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Overview 
 
State Parliament 

• Power to legislate 
o Plenary power (Union Steamship Co v King) 

• Limitations on state Parliaments 
o Manner and Form Provisions 
o Limit on what state parliaments can do when it comes to giving powers to a 

state judicial body (Kable principle)  
o Can delegate power but cannot abdicate power 
o Cannot undermine democracy 

 
Federal Parliament (The Legislature) 

• Power to legislate 



o Electoral power: Commonwealth constitution xxxvi - matters in respect of 
which this constitution makes provision until the parliament otherwise 
provides (use this when taking about electoral powers) 

§ Limitations on electoral powers 
• The franchise - s7 and 24 of the constitution; responsible and 

representative government and implied right to vote  
• Principle that arises out of Mulholland case (what principle is 

this?) 
o Power to legislate to give the executive certain powers 

§ Does this under the incidental power, s51(39) of the constitution 
§ Power to legislate on matters incidental to the execution of any power, 

i.e. s61. Means that parliament can codify those powers arising out of 
s61, (prerogative powers, nationhood power). So s51 this means that 
parliament can legislate in respect to s61, and make laws under 
prerogative and nationhood powers.  

o S44 cases – Canavagn (tests for disqualification, citizenship, allegiance to a 
foreign power) 
 

The Executive Branch 
• Abdication and delegation: 

o May have a case where a piece of legislation gives power to the executive 
o Stevedoring case; parliament giving power to the executive is ok as long as 

Parliament retains some supervisory control. i.e. some type of advisory 
mechanism/scrutiny mechanism by parliament 

• Head of power in Nationhood and Prerogative 
• What do you do when the executive is given the power to act by statute as well as a 

non-statutory power (i.e. prerogative) that it might still retain 
o Tampa - inherent power that sovereign states have to exclude people from 

entering the country, deriving either from the prerogative or from Australia 
existing as a national entity - this is a non-statutory executive power; don't 
need a piece of legislation to stop aliens. However there is also a piece of 
legislation stating this (Migration act), providing the power to stop aliens. 
Which one trumps the other? Can they operate together? 

§ Must apply a test of statutory construction 
• Must ascertain whether it was parliament's intention to 

abrogate/displace the non-statutory head of power 
(prerogative, nationhood power) 

• This test is given in Tampa  
• A situation where the executive has entered into a contract in order to spend money 

with another entity 
o Williams case 

 
The Judiciary 

• Chapter III courts 
• Federal jurisdiction vested in state courts 
• Separation of powers doctrine 

o Brandy 
o Boilermakers’ 

• Privative clauses 
o The idea that the legislature cannot entirely oust the jurisdiction of the High 

Court, saying that no appeal can be quashed or set aside by the court. This 
would be interfering with the entrenched minimum judicial review power that 
the court has in s75(v) of the constitution 

• Persona designtata limitation 



o At commonwealth level and state level 
o The idea that a judge can exercise non-judicial power where they are doing 

so in their non-judicial capacity.  
o As long as in doing so they are not acting in a way that is incompatible with 

their continuing exercise of judicial power 
 

State Power 
 
Plenary power of the states 
 
States have plenary legislative powers (Union Steamship Co v King) stemming from s5 of 
the New South Wales Constitution: 
 
'power to make laws for the peace, welfare and good government of New South Wales in 
all cases whatsoever' 
 
And s2 of the Australia Acts 

Australia Acts s2  Legislative powers of Parliaments of States 

(1) It is hereby declared and enacted that the legislative powers of the Parliament of 
each State include full power to make laws for the peace, order and good 
government of that State that have extra-territorial operation. 

Except for those which have been specifically conferred on the commonwealth. 

 
States also have the power to amend or repeal their own Constitutions– s6 Australia Acts 
(AA). Only constrained by S109 of the Cth Constitution (inconsistency) – Union Steamship 
 
Limits on State Legislative Power 
 
Constitutional Limits 

We might construe the boundaries of legislative subject matter imposed on State 
parliaments by ss107 and 109 of the Commonwealth Constitution as a kind of limit on their 
legislative powers. To withdraw a head of power from the States as s 115 does, or to enable 
the paramountry of Commonwealth legislation on a topic concurrently held with the States 
as s 109 does, may be seen as analogous to limiting the legislative power of the States 

Commonwealth Constitution s109 -  Inconsistency of laws 

                   When a law of a State is inconsistent with a law of the Commonwealth, the latter 
shall prevail, and the former shall, to the extent of the inconsistency, be invalid. 

 
115 States not to coin money 

A State shall not coin money, nor make anything but gold and silver coin a legal 
tender in payment of debts. 
 

52. Exclusive powers of the Parliament – Express constitutional limitations 
The Parliament shall, subject to this Constitution, have exclusive power to make laws for the 
peace, order, and good government of the Commonwealth with respect to: 



the seat of government of the Commonwealth, and all places acquired by the 
Commonwealth for public purposes; 
matters relating to any department of the public service the control of which is by this 
Constitution transferred to the Executive Government of the Commonwealth; 
other matters declared by this Constitution to be within the exclusive power of the 
Parliament. 
 
i.e. states can legislate on anything, except where power has been explicitly taken away (as 
in s115) 
 
Manner and Form 

State constitutions are enactments of state parliaments, and thus amendable as per normal 
bar where supra-state constitutional provisions limits that power.  

However, all state legislation relating to the topic of 'the constitution, powers or procedure of 
the Parliament of [that] state' must be passed in accordance with any earlier valid manner 
and form requirements (special legislative procedural provisions) relating to the passage of 
such laws by the parliament. (Trethowan, Marquet) This allows legislation to procedurally 
bind future parliaments.  

S6 of the supra-constitutional Australia Acts confirmed this for the State Parliaments and 
their constitutions in 1986: 

[A] law made after the commencement of this Act by the Parliament of a State 
respecting the constitution, powers or procedure of the Parliament of the State 
shall be of no force or effect unless it is made in such manner and form as may from 
time to time be required by a law made by that Parliament, whether made before or 
after the commencement of this act' 

 
So basically, state parliaments can amend any provision of its constitution except for those 
relating to the constitution, powers or procedure of the parliament that demand a 
special manner and form of enactment as they are only partially entrenched 
 

 
AG (NSW) v Trethowan 
 
It was held that earlier manner and form 
requirements that required a referendum to 
abolish the upper house was binding. 

AG (WA) v Marquet 
 
WA required an absolute majority to 
amend 1947 Electoral Distribution Act. 
Labor government tries to amend this but 
only got a simple majority 
 
Issue: Is the act about the constitution of 
the WA Parliament? If it is then M & F must 
be abided by, if not then it isn’t bound by M 
& F.  
 

West Lakes Ltd v South Australia 
 
• Corporation signs contract with South 

Australia (SA) gov (executive) to 
develop West Lakes suburb  

• Contract provides that certain 
regulations under the West Lakes 

 



Development Act 1969 must not be 
changed ‘without the prior written 
consent of the Corporation’ 

• Section 15(1) of the Act says the 
contract’s provisions ‘shall apply and 
have effect … as if … expressly 
enacted in this Act’ 

 
Issues: 

1. Can legislature constrain its own 
ability to legislate? 

2. Is giving control over legislation to an 
external company a valid M&F 
requirement? 

 
Held:  

• Invalid constraint on State 
legislature 

 
Reasons per King CJ:  
• Court resists giving the private 

corporation power over government 
• Cannot delegate legislative power to 

‘extra-parliamentary’ body: 
o ie, a body ‘which does not form 

part of the representative 
legislative structure’ 

o eg, political party, businesses, 
military personnel 

 
 
How to answer manner and form questions? 
 

1. Manner and form?: Does the earlier Act impose valid manner and form 
requirements? 

2. Constitution, procedures and powers of Parliament: Does the later Act (which 
amends the earlier Act) concern the constitution, procedures or power of the 
parliament of a State? 

 
If answer Yes to both (1) and (2) then the later Act must fulfil the Manner and Form 
requirements to be valid 
 
If answer No to either (1) or (2), then no special requirements are needed for the later Act to 
be valid 
 
Manner and form provision must be doubly entrenched (Trethowan)  

• i.e. need special requirement to change the law and also to change the section laying 
out the requirement 

• Provision of act that contains the restrictive procedure, must itself be subject to the 
restrictive procedure 

• Look phrases like “this Act/any provision of this Act/this section may not be amended 
unless 

• Example: If section A is the principal section and the ordinary process of 
amendment only requires a simple (51%) majority in both houses. Then 
entrenchment involves section B stating that 'section A may not be amended or 



repealed unless agreed to by a 2/3 majority of both houses of parliament'. Double 
entrenchment involves section B stating 'neither this section, nor section A, may be 
amended or repealed unless agreed to by a 2/3 majority of both houses of 
parliament' 

 
What are effective manner and form requirements? 
 

• Referendum – Trethowan 
• Special majority (any majority that is more than 50% +1) is effective – West Lakes 
• BUT: 

• Special majority cannot be so difficult to pass that ‘it would appear as an 
attempt to deprive the Parliament of powers’ West Lakes 

• ***This is reached more quickly if legislative topic is ‘not a fundamental 
constitutional provision’ 

• Absolute majority (50% of all possible votes + 1) - Marquet 
• Extra-parliamentary approval to change a law is NOT binding -Comalco Case, West 

Lakes 
• About procedure not substance – requirement of a special declaratory form of 

words (i.e. must include XXX) not manner and form – Parliament can use whatever 
words it likes South East Drainage Board 

• Repeal is covered by amend – Marquet 
• Changing electoral boundaries is relevant to the CPP of P (voters’ 

apportionment/distribution among electoral districts) – Marquet 
• Whether a parliament is bicameral – Marquet 
• Features ‘which go to give it…a representative character’ – such as whether 

proportional representation or first-past-the-post – Marquet 
• Number of MPs – Marquet 
• Clydesdale v Hughes (1934); whether ‘holding of a particular office’ disqualified MPs  
• Less likely to be a M&F provision if it does not relate to protecting a fundamental 

constitutional element (Westlakes) 
 

 
What counts as the ‘Constitution, powers or procedures of Parliament?’ 
 
As per Trethowan: 

• Constitution: this ‘enables the legislature to deal with its own nature and 
composition’ 

o i.e. nature and composition of the legislature 
o At least to some extent the ‘constitution’ of the Parliament extends to 

features which go to give it, and its Houses, a representative character 
Marquet 

o Includes (per Marquet): 
§ Whether a parliament is bicameral 
§ features ‘which go to give it…a representative character’ – such as 

whether proportional representation or first-past-the-post 
§ voters’ apportionment among electoral districts 
§ number of MPs 

o Excludes (per Marquet): 
§ Clydesdale v Hughes (1934); whether ‘holding of a particular office’ 

disqualified MPs 
• Procedure: this ‘enables [the legislature] to prescribe rules … for its own conduct’ 

o Conduct of the legislature (parliamentary process) 
• Powers: this ‘would naturally be understood to mean that [the legislature] might deal 

with its own legislative authority 
o What the legislature can do/legislate on 



 
Judicial separation of powers at the State level 
 
Federal judicial power is vested in State courts under Chapter III: 
• Section 75 – confirms the matters in which the High Court has original jurisdiction – 

that is, the matters which can be subject to judicial review  
• Section 76 – confirms the matters in respect of which the Parliament may confer upon 

the High Court additional original jurisdiction – again, the matters which can be subject 
to judicial review  

• Section 77 – Power to define jurisdiction - “With respect to any of the matters 
mentioned in the last two sections the Parliament may make laws:… (iii) investing any 
court of a State with federal jurisdiction.” – allows vesting of federal jurisdiction in State 
courts  

 
The separation of powers is transmitted onto State courts through a particular interpretation 
of chapter III. The HC has determined that the converse does not stand - state jurisdiction 
cannot be vested in Federal courts: Re Wakim; Ex parte McNally (1999) 198 CLR 511. 
 
The Kable Principle: State courts are required to be appropriate repositories of federal 
judicial power. As such, they can only be given functions that are compatible with 
that power, otherwise they will be invalid under Chapter III.  
 
Kable v DPP (NSW) (1996) 
 
Facts: 
 

• NSW Parliament 
passed Community Protection Act 
1994 (NSW), making it possible to 
order a specific person (in this case 
Gregory Wayne Kable) to be 
detained for a period of up 6 months 
after the end of his prison sentence 
if the court was satisfied on 
reasonable grounds that they were 
more likely than not to commit a 
serious act of violence, and that it is 
for the protection of the community 
to detain them. 

• In this act there was a power to 
detain a person where a court was 
satisfied that: 
o A person was more likely than 

not to commit an act of violence 
o Where it was appropriate for the 

protection of particular persons 
or the community generally that 
the person be held in custody 

• 6 month detention orders could be 
made 

• In the power to make the detention 
order ordinary rules of evidence 
could be slightly displaced 

 

Fardon v Attorney-General (Qld) (2004) 
223 CLR 575 
 
Facts 
 
• Qld statute: Dangerous Prisoners 

(Sexual Offenders) Act 2003 (Qld) - 
“continuing detention orders” 
o Conferred a power to make 

continuing detention orders 
which applied to all prisoners 
serving sentences for serious 
sexual offences where the court 
was satisfied that there was an 
unacceptable risk that prisoners 
would commit a serious sexual 
offence. 

o The onus of proof was on the 
attorney general 

 
Issue 
 
This provision was challenged on the 
grounds that it interfered with the 
institutional impartiality of the courts by 
giving them this function which it was 
argued came perilously close to a more 
executive function, going away from what is 
expected of the judiciary 
 
Held 
 


