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WEEK 1: THE STRUCTURE, PURPOSE AND PRINCIPLES OF AUSTRALIAN 
PUBLIC LAW: AN INTRODUCTION  
 
Key Theme flowing through the course: public law in a liberal democratic state concerns the 
empowerment of state actors with public ‘power’, and the enforcement of limitations on the 
exercise of that power through a range of institutional structures, political and legal processes and 
practices, and accountability mechanisms. 
 
Australian public law is a species of public law. Public law is the law which creates, empowers, 
regulates and calls to account all those officials and institutions which comprise a modern sate 
such as Australian. 
 
Public law concerns things such as : 
• The state 
• The state's officials and institutions 
• The exercise of state power 
• The accountability of those officials and institutions for their actions 

 
The State 
 
The state is the  total set of public officials and institutions concerned with the creation, 
administration and adjudication of the rules of law in modern societies such as Australia 
 
The state has traditionally been conceived of as comprising three structural branches or limbs 
corresponding to its three core functions: 
• A legislative branch (legislature) 



• An administrative branch (an administration or executive) 
• An adjudicative or judicial brand (judiciary or judicature) 

 
Each of these branches comprises a set of officials and institutions primarily engaged in the function 
associated with that branch. 
 
The state exercises thus the core functions of a legal system and pursing the ends of that system, on 
behalf of the beneficiaries of that system. It may be conceived therefore that the state and its agents 
are primarily responsible for maintaining order within the society; for coordinating collective action 
within the society for the pursuit of social ends; and for creating and regulating both private and 
public roles and institutions within the society.  
  
Thus we can conceive of the state and its officials as providing whatever benefits a legal system 
offers to members of a modern society - the benefits of order and security of prolific role and 
relationship creation, and of dynamic and responsive coordination in pursuit of shared ends.  
 
The power of the State 
 
State actions can either be classified as legislative, administrative, or adjudicative 
Likewise, we can classify state actions according to the extent to which they contribute to realizing 
law's functions of order maintenance, role creation and regulation, and collective action 
coordination. (i.e. when a police officer arrests a drunk driver, when a marriage celebrant marries a 
couple, when a public works team installs a new set of traffic lights…) 
 
State actions may also include: 
• Pursuing social ends 
• Coordinated effort to implement a large-scale policy initiative (i.e. a new tax) 
• Coercive state action, involving the exercise or threat of exercise of force  
• Influencing the way its subjects think about the worlds as a general matter, the state may be 

engaged in ideology action 
 
The legal system not only empowers the state (the power to act in relation to subjects, as well as 
power over those subjects), but it regulates how that empowerment is exercised in practice. 
 
Authority and state power 
 
The authority of law, the state, and the power of state officials and institutions involves ensuring the 
compliance of the subjects of law with the law.  
  
The subjects of law comply with its rules on three main groups: 
• Habit - i.e. complying with road rules out of mindless habit 
• Prudential concern - i.e. out of fear of punishment if they are caught not complying 
• Believing following the law to be the right thing to do - believing a law to be good, or 

legitimate and therefore worth complying with as a general rule. For example laws prohibiting 
violence.  

 
The authority of law (its capacity to motivate compliance with tis rules - lies in the distinctive 
capacity of its agents to cultivate both a fear of sanction and acceptance among its subjects. (i.e. 
rooted in both coercive force and (perceived or actual legitimacy) 
  
The exercise of state power is not necessarily a bad thing - it can be used for good in society 



  
Much of Australian public law is oriented towards countering, mitigating and responding to the 
unauthorized or illegal exercise of power by state officials and institutions.  
 
State Accountability 
 
Though state officials etc., act in the benefit of the public, there is also a risk that the actions of state 
agents may not be consistent with the pursuit of the functions and ends of the legal system an the 
interests of that sector of the society they are supposed to serve. 
 
The actions of state agents (i.e. police) must be: 
• Known to the beneficiaries (at least knowable) 
• The actions must be explained and justified (at least explicable and justifiable) 
• And that unauthorized or illegal actions by state actions be subject to rectification - to the 

imposition of remedies or sanctions 
  
Although state agents may be accountable to other estate agents, and the parliament, the ultimate 
account holder may be said to be the people.  
 
Accountability may be analyzed as involving 3 key phases: 
• the information phase - involves the account-holder(i.e. parliament) having a capacity to find 

out about the actions of the accounter (i.e. the minister). To improve effectiveness, the law 
empowers account holders to investigate the actions of an account holder (parliamentary 
question time, parliamentary committee) but also imposes a legal obligation on the accounter 
to independently inform the account-holder of its actions (through ministerial reporting 
requirements) 

• the discussion phase - involves the account-holder gaining an understanding of why the 
accounter performed the actions they did through discussion about their reason for acting in 
that way. The law therefore empowers account-holders to scrutinize the actions of an 
accounter but imposes a legal obligation on the accounter to independently explain and justify 
their actions to the account-holder (parliamentary question time, committees) 

• the rectification phase - effective accountability demands that the law provide for the 
rectification of any unauthorized or illegal actions discovered to have been performed by the 
accounter. This involves the implementation of further state action aimed at remedying the 
effects of the actions (i.e. by nullifying those actions or enabling the provision of 
compensation). Rectification may also involve the imposition of penalties or other sanctions 
among the accounter, particularly where the actions have ben notably heinous.  

 
The rectification phase renders mechanisms of accountability  not only retrospective but prospective 
in their consequences 
  
For example, the general election process is an important accountability process  
• Information: informing the public of the nature of their actions and policy decisions 
• Justification/discussion: justify the rationale for those actions and decisions - coupled with a 

corresponding duty on candidates and political parties to adequately respond to this demand  
• The rectification phase is evidence in the capacity of the voters to 'impose their verdict' on the 

actions of the candidates and parties through their individual and collective vote, throwing out 
of office those legislators and that government whose performance has not come up to 
scratch and installing legislators and a government voters believe will better serve their 
interests and reflect their values.  

 



Some accountability mechanisms in Australia 
  
Accountability of the elected ministerial government: 
• General elections 
• Norms of responsible government 
• Effective parliamentary opposition 
• Parliamentary committees of inquiry 
• Bicameral parliament 
• Parliamentary privilege rules 
• Judicial review of legislation 

  
Accountability of the bureaucracy 
• Administrative review of administrative action 
• Judicial review of administrative action 
• Ombudsman's offices 
• Freedom of information mechanisms 
• Parliamentary committees of inquiry 

  
Accountability of the judiciary 
• Judicial appeal mechanisms 
• Parliamentary oversight and regulation of courts and judges 
• Executive appointment of judicial officers 

 
Public law 
 
Put very simply, public law comprises the total set of legal rules which create, empower, regulate 
and call to account state officials and institutions – i.e. law that concerns the state 
 
Public law: 
• creates state officials and institutions  
• confers power on (empowers) state officials and institutions;  
• imposes limits/boundaries on the exercise of that power;  
• otherwise regulates (guides) the exercise of that power. 

 
Tomkins captures this definition, noting that: 
• 'public law does two things: it provides the institutions which exercise political power and it 

seeks to hold those institutions to some form of account. Thus, public law regulates the 
enterprise of government' 

 
Public law is essentially concerned with the regulation of state power. Because the exercise of state 
power by one agent of state affects other agents of state, public law has to do with the relations 
between the various agents of state. Further, because the exercise of state power affects the 
subjects of law, public law also has to do with the relations between the state and its subjects.  And 
because the relations between state and subjects is a political issue, public law is an essentially 
political kind of law.  
 
Australian public law is the body of law which performs this role in relation to the officials and 
institutions of the Australian state at all its levels - Commonwealth, state, territory and local - and 
across all its branches - legislative, administrative and judicial. It is concerned with the lawfulness of 
the actions of the agents of the Australian state, with the interrelations between those agents, and 
with the relations between those agents and the subject of Australian law. 



  
Hanks et al say: 
• 'Because constitutional [that is, public] law reflects basic ideas about the way in which public 

power should be organized and exercised, it has a heavily political character…The very reason 
for the development and existence of the rules of constitutional law is to define, organize, and 
enhance the exercise of political power 

  
Therefore public law strives to implement political morality.  
 

Creates Empowers Limits Regulates Renders 
Accountable 

i.e. the 
commonwealth 
constitution 
  
S3, proclamation 
of 
commonwealth, 
establishing the 
commonwealth  

S51 of constitution 
establishing the 
power of the 
parliament to 
legislate for the 
commonwealth 
  
S68 empowering 
the Governor-
General as 
command in chief 
of the naval and 
military forced of 
the 
Commonwealth 

S99, 
commonwealth not 
to give preference 
to any state over 
another one 
  
S100 cant deny the 
right of a state or 
residents to the 
reasonable use of 
water 

S35 Election 
of speaker, 
outlines how 
this is to 
happen      
  
S80  Trial by 
jury - outlines 
how and 
when this is 
to happen 

S7 The purpose of 
the senate as a 
'states house' to 
provide a system of 
checks 
/accountability for 
the lower house. 
Also ensures that 
each state gets the 
same amount of 
representation                                  
  
S4 and 5 the 
establishment of an 
ombudsman to keep 
the state in check 

 
Modes of public law 
  
• Constitutional 
• Statutory 
• Regulatory (delegated legislation) 
• Common law 
• Conventions 
• Doctrines, principles, values, etc 

 
The constitutional dimension of public law 
  
Constitutional law has three key components: 
• Structurally foundational 
• Politically and morally of the utmost importance 
• Relatively stable over time 

  
Constitutional laws comprise the core elements of a system of public law. Their role is to create, 
empower, regulate and render accountable the agents of state.  
 
Constitutional structural foundations 
 



Constitutional foundations are structurally foundational because they constitute and empower the 
basic and dominant officials and institutions of legislation, administration, and adjudication within a 
state.  
• E.g. in a parliamentary democracy, the Parliament itself is created and empowered to legislate 

by constitutional provisions.  
 
The Australian constitution is very rigid, as it may only be altered through s128 (national 
referendum) 
 
By providing the foundation for the state and the legal system, a constitution serves as the ultimate 
standard of validity for each and every law of that system and for each and every action engaged in 
by agents of state. 
 
The distinctiveness of Australian public law 
 
Australian public law is the law which creates, empowers, regulates and calls to account the officials 
and institutions of the Australian state. 
 
It is concerned with the lawfulness of the actions of the agents of the Australian state, with the 
interrelations between those agents, and the subjects of Australian law.  
  
Key distinguishing features of the Australian state include:  
• its historical origins as a collection of self-governing colonies of the British Empire, involving 

the colonization of the Indigenous peoples of Australia and reflecting British modes of 
governance 

• Its politico-moral identity as a liberal democracy committed to the rule of law, with many of 
the subsidiary ends and values associated with that identity 

• Its federal structure, involving commonwealth, state, and territorial levels of government with 
some degree of separation of state powers between the legislative, administrative and 
adjudicative across these three levels and 

• Its comparative lack of constitutionally entrenched human rights constraints and its traditional 
reliance on statutory and common law mechanisms for the protection of human rights 

 
Primary and Secondary Laws 
 
In order for there to be law (particularly in a modern society such as Australia) there needs to be a 
specific kid of laws - secondary laws. 
  
A legal system can be broadly divided into primary and secondary laws.  
  
Primary laws: directly regulate the thought and behaviour of the subjects of law in order to realise 
the generic functions and the specific social ends and values of the legal system, i.e. regulates 
behaviour on a day to day basis 
• i.e. offence to commit murder, must drive on left side of road 
• i.e. laws that are designed to make people do or not do things 

  
Secondary laws provide for: 
• The creation, amendment, repeal of law; 
• The administration and enforcement of law 
• The interpretation of and adjudication upon law 

  



Secondary laws provide for these tasks by enabling the creation, empowerment and regulation of 
officials and institutions charged with the actual performance of these tasks.  
  
All legal systems include a discrete body of legal rules (secondary laws) which create, power, and 
regulate officials and institutions who are charged with the important social tasks of: 
• Creating and changing the laws of the legal system 
• Administering and enforcing the laws of the legal system 
• Adjudicating questions and disputes about what the laws of the legal system are, what they 

mean, and how they apply in any given situation 
  
That is, all legal systems include a discrete body of laws which create, empower and regulate: 
• Legislative officials and institutions 
• Administrative/executive officials and institutions - administering the rules within a society 
• Judicial officials and institutions 

  
Together, all of these administrative, and adjudicative officials and institutions comprise the state. 
The state is made up of those officials and institutions charged with the tasks of legislating, 
administering, and adjudicating upon the law.  
  
As both: 
• creatures of the legal system and  
• agents of the legal system,  

  
state officials and institutions are charged with implementing the legal system’s generic functions of: 
• maintaining social order;  
• creating and regulating legal roles and relationships;  
• coordinating collective action; and  
• enabling the pursuit of specific social ends and values 

  
State officials and institutions perform their tasks by exercising the power conferred on them by 
public law to perform those tasks 
 
 
History of the Australian state – Historial development of the Australian Public law 
 
• The pre-colonial phase (Indigenous and British) 
• Colonisation and the reception of British law 
• The development of colonial self-government 
• Federation and the Birth of the Commonwealth 
• Towards National Independence 

 
Pre-colonial phase 
 
Indigenous law 
• Indigenous peoples/communities 
• Indigenous laws 
• Indigenous constitutions 
• Indigenous sovereignty 
• Only recognised with the landmark Mabo decision 
• We need to recognise that this law existed before colonial public law, and continues to 

operate to this day 



 
British Constitutional Situation - late 18th c. 
  
Public law in Britain at the end of the 18th century is characterised by: 
• The continued decline of monarchical power 
• The continued rise and development of Parliamentary power 
• The early stages of a representative democracy 
• The continued rise and development of responsible government I.e. the US does not have 

responsible government 
• The continued rise and development of the Rule of law 
• The continued rise and development of judicial power in relation to the legislative and 

administrative branches of state 
 
Colonisation and the Reception of British Law in NSW 
  
Key Question: What non-indigenous laws applied to NSW at the moment of colonisation in 1788? 
  
The answer to this question depends on what kind of territory NSW was considered to be by the 
British common law and by international law.  
  
There were some approaches to colonisation that the British held at the time.  
Either by conquest or by cessation (ceded to you) 
• Indigenous law applies until specifically altered/replaced by British law via the exercise of 

Executive power (Crown prerogative or Act of Parliament) 
• Whilst Indigenous law persists the public law may be a combination of Indigenous and 

British/colonial law  
  
However the British took a settled colonies approach 
• British law applies and no indigenous law is recognised by the British law 
• British law is officially (i.e. in British eyes) the sole public law of the territory 
• i.e. it was seen that the Indigenous people were not capable or advanced enough o maintain a 

legal system, so there was no system to replace 
• It was only with the Mabo decision that this was overturned 
• So British law became the law of NSW as far as the non-indigenous people of NSW were 

concerned 
  
In accordance with the common law concerning settled colonies, all existing British law (both 
common law and statute) as was applicable to the situation and condition of the colony was 
received into NSW at the time of colonisation (Ex parte Lyons - NSW SC 1839) 
  
Received laws - those that were applicable at the time of colonisation 
Mutiny Act 1768 (UK) 
• An act for punishing mutiny and desertion; and for the better payment of the army and their 

quarters 
  
Not received laws - those that were not applicable at the time of colonisation (i.e. did nto apply to 
NSW) 
Birmingham Canal Navigation Act 1768 (UK) 
• An Act for making and maintaining a navigable cut or canal from Birmingham to 

Bilstone..basically has no relevance at all to Australia.  
 


