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Subjects of international law 
 
Crawford defines a subject as 'entity possessing international rights and obligations and having the  
capacity  

(1) to maintain its rights by bringing international claims and  
(2) to be responsible for its breaches of obligation by being subject to such claims' 

 
States 
 
States are bound by law as well as having the ability to enforce it.  
 
Other types of states: 
  

Entities legally proximate to 
states 

Entities recognised as 
belligerents 

International administration 
of territories prior to 
independence 

In the case of entities legally 
proximate to states, a special 
status may attach without the 
creation of a legal person. For 
example, rea within a state may 
be given certain autonomy under 
treaty without this leading to any 
degree of separate personality 
on the international plane 
                                              
Political settlements (e.g. 
treaties) have from time to time 
produced entities (such as 
former Free City Danzig, which, 
possessing a certain autonomy, 
territory and population, and 
some legal capacities on the 
international plane, are more or 
less like states. (though 
politically they are not states in 
the normal sense) 
  
The entity must have autonomy 
and a nucleus of the more 
significant legal capacities, for 
example the power to make 
treaties, to maintain order and 
exercise jurisdiction within the 
territory, and to have an 
independent national law. 
  

A belligerent community often 
represents a political 
movement aiming at secession 
- outside the colonial context, 
states have been very reluctant 
to accord any form of 
recognition in such cases, 
including recognition of 
belligerency. 
  
Belligerent or insurgent bodies 
within a state may enter into 
legal relations and conclude 
agreements on the 
international plane with states 
and other 
belligerents/insurgents. 

Territories marked out by 
the UN as being under a 
regime of illegal occupation 
and qualified for rapid 
transition to independence, 
an interim transitional 
regime may be installed 
under UN supervision.     
  
 For example, the Final 
Phase of the Namibian 
independence involved the 
UN Transition Assistance 
Group.  
  
For example, the 1999 UN 
security council passes a 
resolution to establish the 
UN Transitional 
Administration in East Timor 
with a mandate to prepare 
East Timor for independence 
from the illegal Indonesian 
occupation. Following this, 
East Timor became 
independent in 2002 



In relation to Danzig, the PCIJ 
held: 
• Danzig had international 

personality proximate to 
that of a State, except 
insofar as treaty 
obligations created special 
relations in regard to the 
League of Nation and 
Poland (Poland had control 
of Danzig foreign relations) 

• Danzig = a protectorate, 
the legal status and 
constitution of which were 
externally supervised 

  
  

 
Statehood: title to territory 
  
How do states take title to territory? 
• This can be done through discovery (historically, but no longer really relevant). However this  

doesn't give perfect title, it gives inchoate title and states then have to take other acts to  
perfect this title to make it their sovereign territory 
o Formal ceremony of taking possession generally regarded as sufficient to establish  

immediately a right of sovereignty - Island of Palmas 
• Proclamation: when a state will proclaim they have title to territory, usually will take place  

when no other state is claiming that territory. Usually takes place in the case of territorial sea.  
• Annexation: military occupation, usually follows an occupation of territory. This isn't just  

conquering a state (through conquest) but the state follows that with an assertion of  
sovereignty over the territory is conquered. This is generally considered illegal, however it  
wasn't always 

• Accretion of territory: where you gain territory when it naturally adds onto yours. In the cases  
of rivers, riverbanks. When sand is shifted 

• Occupation: The state which exercised continuous and peaceful government possession has a  
title by way of occupation if the territory was previously terra nullius and by way of  
prescription if it was not. It cannot be sufficient to establish the title by which territorial  
sovereignty was validly acquired at a certain moment, there must be actual continued state  
activities - Island of Palmas 

  
How is title to territory proved? 
• This is proved by an assertion of territory, when a state has sovereign control and power over  

that territory 
• Example: Island of Palmas Case (1928) 

  
Island of Palmas Case (1928) 
• Spain and US were at war (Spanish American war), and the treaty that ended the war Spain  

ceded the Philippines to the US. 
• The island of Palmas sat between the Philippines and Indonesia and the US believed that  

Palmas had been ceded along with the Philippines in the treaty of Paris. 



• However many years later it was found that the Netherlands had claimed it, and it was  
sovereign land so it could not have been ceded in the treaty 

• So who validly asserted power? 
o When two states are both claiming sovereignty over territory we must look at what  

state possesses the superior title to that territory. To determine this we must look at  
the display of sovereignty at the critical date (when the dispute became critical) 

o It must be proved that there was some exercise of sovereignty (in practise) over the  
territory in dispute, for example through exercise of control; authority; something to  
show that Spain was acting as if the island of Palmas was its own land 

• Did Spain have the superior sovereign title? 
o The Spanish sovereignty was based on discovery in the 16th century, but this is only  

imperfect title and it must be proved that there was some exercise of sovereignty over  
the country 

• Did the Netherlands have the superior sovereign title? 
o The Netherlands had exercised sovereign control over the island from 1700s to the  

critical date (which was the treaty of Paris). 
o This behaviour included negotiating treaties between local princes, required the  

exercise of some religion (i.e. directing them as if it was its own population) and even  
denied access (i.e. controlling borders) so therefore the Netherlands was doing stuff  
that was effectively exercising control, and Spain didn't seem to care which shows it  
wasn't exercising this sovereignty 

•  Therefore the Netherlands had the better claim and Spain could not have ceded Palmas to  
the US. (i.e. to assert title to territory you need to show acts of sovereignty) 

• Therefore, what is crucial to proving title in dispute: 
o The concept of the critical date 
o Good title (i.e. how the title came into existence, how it came to be transferred) 
o Demonstrating acts of sovereignty 

  
Territory: Maritime operation 
• A state's territorial sea extends 12 nautical miles from the baseline 

o States sovereign rights, jurisdiction etc. is the same in the territorial sea as it is on land  
territory (i.e. an extension of the state’s land and rights)  

o This includes the airspace above it as well as the bed and the subsoil. 
• Other zones have limited sovereign  right (governed by the UN 1982 convention on the law of  

the sea) 
o Contiguous zone = buffer zone. Effectively allows states to legislate and enforce laws  

with respect of the territorial rights within the contiguous zone. 
•  E.g. enforce borders even though it is not part of the territorial sea.  

o Continental shelf = underwater extension of the land mass that the land territory is  
based on. It is lucrative to explore in terms of resources, so states wish to have control  
over the continental shelf for extraction of resources.  
• Therefore there is an exclusive economic zone which is 200 nautical miles from  

the baseline. In this zone, the coastal state has the exclusive rights to explore and  
exploit these natural resources.  

• However this can be tricky as sometimes there are overlapping and becomes a  
matter of delineation, as well as overlapping continental shelves and continental  
shelves that extend pas the 200 mile limit (when this happens states can make  
applications to have their exclusive rights recognised to where the shelf actually  
extends to, however there is a cap to this.  

o High sea and deep sea bed = no state can exercise sovereignty. This is open to all, no  
state can claim or appropriate as their own or exploit.  



• These are areas of the common heritage of all mankind, This is becoming  
increasingly important as the deep sea bed is now able to be exploited, and now  
there is discussion about resource management and the deep sea bed. 

• Important questions to ask: 
o Is it an Island or a rock within the state's territory?  

• Important to ask because islands have a territorial sea but rocks do not 
• If something is classified as a rock all the maritime zones are lost, so in the  

country's best interest to claim it 
  
Territory: airspace and outer space 
  
• 1944 Chicago Convention on International Civil Aviation 

o Art 1: Complete and Exclusives sovereignty over air space above territory 
o Partially due to national security 

• 1967 Outer Space Treaty 
o Art 1: outlines that space is an area subject to the common heritage of all mankind 
o Art 2: Areas not subject to claim 
o However this is becoming contested, as US wants to exploit resources.  

• Private actors in space: 
o Not necessarily states being involved in space, but private companies such as space X 

 
Statehood: how do we know that a state is a state? 

  
Statehood comes with legal rights, duties and responsibility under international law. Therefore it  
must be determined whether an entity has achieved statehood.  
  
Legal test for the determination of statehood: 1933 Montevideo Convention on the Rights and  
Duties of States 
  
Article 1 of the Montevideo Convention on Rights and Duties of States provides: 

'The state as a person of international law should possess the following qualifications: (a) a  
permanent population; (b) a defined territory; (c) government, and (d) capacity to enter in  
relation with other states. 

  
NB: this is no more than a basis for further investigation. Not all the conditions are necessary and in  
any case further criteria must be employed to produce a working definition 
 
1. Permanent Population 

  
'Permanent population' as under the 
Montevideo convention is intended to be 
used in association with territory, and a 
stable community.  
• i.e. people with a homeland 
• The population itself need not be 

large, but it must be stable 
• Nomadic populations count as they 

have links with the territory (Western 
Sahara) 

  

2. Defined territory 
  
The entity must be in control of a certain 
area.  
  
The existence of fully defined frontiers is not 
required. 
• If borders are contested  ICJ says that 

uncertain boundaries cannot affect 
territorial rights, there are no rules 
that the land frontiers of a state must 
be fully delineated and defined.  



In the absence of the physical basis for an 
organised community (i.e. land; territory), 
it will be difficult to establish the existence 
of a state 
  
There is no need for cultural/ethnic 
homogeneity 
• The people living in a state can thus 

be completely ethnically and 
culturally diverse 

  
Not all territory of the state need to have a 
permanent population - it is common for a 
state to have a permanent population in 
one part of the territory and no one living 
in another part 
• E.g. Australia having random islands 

with no population within its territory 
doesn't mean Australia isn't a state 
because the mainland has a 
permanent population 

  
External population - citizens can live 
outside of the state 
• E.g. 2/3 of Barbados lived outside of 

Barbados in 1970s 
• Large population of the Cook Islands 

live in NZ or Aus, this doesn't matter 
as they still count as states 

  
No fixed lower limit of population 
• E.g. UN admission of 'microstates' 

  
  
  
  
  

• E.g. India and Pakistan (North Sea 
Continental Shelf Cases) 

• The size of the territory is not 
important and the boundaries do not 
have to be precisely defined (i.e. can 
be some dispute over boundaries) - 
North Sea Continental Shelf Cases 

• 'In order to say that a State exists and 
can be recognised as such, it is enough 
that its territory has a sufficient 
consistency, even though its 
boundaries have not yet been 
accurately delimited' Deutsche 
Continental Gas Gesellschaft v Polish 
State 
  

No fixed lower limit of territory 
• Microstates are permissible 

  
The entity must have the capacity to identify 
the territory that is claimed, and must be 
able to ascertain roughly the limits of the 
territory.  
  
  
  

3. Government 
  
Must have an effective government with 
centralised administrative and legislative 
organs supporting a legal order to the 
exclusion of others in a given area.  
• i.e. the government must be capable 

of exercising a certain level of control 
  
Once a state has been established, 
extensive civil strife or the breakdown of 
order through foreign invasion or natural 

4. Capacity to enter into relations with other 
states 
  
As soon as a state has diplomatic relations 
with another state this criteria is fulfilled.  
  
E.g. Cook Islands, Bermuda, Puerto Rico all 
have government territory but do not enter 
into relations with other states on their own 
behalf (e.g. NZ does this for Cook islands) so 
they can't rise to the level of a state) 



disasters are not considered to effect 
personality 

5. Independent (not expressed in 
Montevideo Convention) 
  
Independence means that a state is only 
restricted by its international obligations, 
has the capacity to enter into relations with 
other states, and is not subject to the 
sovereignty of other states 
• This may be implicit in other criteria 

  
Is not independent if: 
• A state delegates decision making 

and other things to another state (i.e. 
satellite state) 

• E.g. Manchuko where all state 
functions were carried out by Japan 
to the point where it was a puppet 
state 

• It is under foreign control 
o Foreign control = when another 

state overbears the decision 
making of the entity concerned 
on a wide range of matters and 
doing so systematically and on 
a continuing basis 

  
Strong indication of independence if an 
entity has: 
• its own executive and other organs,  
• conducts its foreign relations through 

its own organs,  
• has its own system of courts and 

legal system, 
• a nationality of its own 

  
  
  

 N/A 

 
Modern theories of statehood 
  
Crawford: legality/illegality theory 
  

Legality Illegality 

Statehood would be possible (even where 
maybe the 4 criteria aren't met) if the 
development of statehood would allow for the 

Conversely, where the recognition of statehood 
would disregard human rights goals or give 
legitimacy to a regime that was actively working 
against these rules, then the entity would not be 


