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JURISDICTION  

X will be seeking judicial review, which is the courts’ supervisory jurisdiction over administrative action. The 

decision begin reviewed/challenged is the decision of the Minister to refuse to grant permission/dispensation 

under section X (‘the decision’) of The 2000 Act. The jurisdiction of the courts to review administrative 

decisions goes to declaring and enforcing the legal limits of the decision-maker’s power and not beyond. The 

court cannot encroach on the merits of the administrative decision-making. The primary duty of the court’s 

judicial review jurisdiction is limited to upholding and applying the law and the scope of this task should be 

understood with reference to the extent of the power and the lawfulness of its exercise by the administrative 

decision-maker (Brennan J in Quin). Relevantly, X should seek [remedies]:  

• An order in the nature of prohibition to prevent the Minister from acting in excess of 

jurisdiction/executing the warrant (could be against a different another member of the executive, other 

than the decision-member).   

• An order in the nature of certiorari to quash the decision to refuse to grant permission.  

• An order in the nature of mandamus to compel the Minister to act within jurisdiction/remake the 

decision (if certiorari is also given). 

• An injunction (prohibitory/mandatory) to stop the Minister from acting.  

• A declaration stating the correct legal position/the incorrectness of the decision.  

X’s access to these remedies will be determined by their standing to bring a judicial review claim; whether 

there is a court of competent jurisdiction to hear the claim; whether X can establish that the decision was affect 

by any legal errors in section 5 of the ADJR; and whether X can establish common law grounds to 

demonstrate that the decision was affected by jurisdictional errors. I will address these issues in turn.  

X, in seeking to challenge the decision made under a federal statute, has to decide where to commence their 

judicial review application. X could potentially seek judicial review in the High court under its jurisdiction 

conferred by the Constitution under s 75(iii) and (v); or in the Federal Court under the Judiciary Act through s 

39B and/or the ADJR Act; or the Federal Circuit Court under the ADJR Act. Rather than assessing whether each 

court has jurisdiction to hear this decision, the approach adopted would be whether this matter comes under the 

purview of: (1) Statutory judicial review under the ADJR Act; and (2) the common law avenues via the 

Constitution and the Judiciary Act.  

STARTING FROM ADJR 

The ADJR Act confers jurisdiction on the Federal Court under section 8(1) and on the Federal Circuit Court 

under section 8(2).  

[X would prefer to start in the FCC because of the lower fees or the FCA because of urgency. there is benefit in 

seeking judicial review in the FCA over and above the FCC. Remember that the ADJR jurisdiction does not 

require an applicant to demonstrate 'jurisdictional error' to obtain a remedy; and if an applicant commences in 

the FCA, they can plead one or more of the ADJR avenues along with one or more of the Judiciary Act avenues: 

Federal Court rule 31.01(3).   This avenue is particularly appropriate when it is not clear whether or not what 



has occurred constitutes a 'decision' within Australian Broadcasting Tribunal v Bond or whether the 'under an 

enactment' jurisdictional requirement has been met. Sometimes there may be an element of late filing where the 

applicant sees an advantage in not having to explain the delay by reference to the AD(JR) Act and sometimes 

there appears to be an advantage in avoiding the direct operation of the express discretionary powers to refuse 

relief set out in s 10.] 

Decision under Section 5 (Substantive – see conduct if something procedural is being challenged).  

To bring a claim under the ADJR Act, X must prove that the ground of review under section 5 apply to the 

impugned decision. A reviewable decision under the ADJR involves ‘a decision of an administrative character 

made or proposed to be made or required to be made under an enactment’ (section 3(1)(a)).  

▪ Exclusions: This decision is not excluded because it is not made by the Governor-General (section 

3(1)(c)) and is not a decision included in any of the classes of decisions set out in Schedule 1 (section 

3(1)(d)) or by regulation (section 19).  

▪ Decision: Relevantly, the Minister’s refusal to grant permission/dispensation will constitute a decision 

under the ADJR (section 3(2)(b)/(g)). This is illustrative only and hence; the Bond test has to be 

satisfied. Bond provides that for a decision to be reviewable under the ADJR Act, the decision 

authorised by the statute will be ‘final or operative and determinative of the issue of fact falling for 

consideration.’ [If decision is a conclusion reached as a step along the way in the course of reasoning 

leading to an ultimate decision, it will not be reviewable unless: the requirement of finality includes 

‘operative or determinative’ matters of  substance that are ‘essential preliminaries’ (therefore 

intermediate determinations) prescribed under the Act to the making of ultimate decisions. Here, the 

Act has clearly provided for the making of a [finding/ruling] in section X]. On balance, the requisite 

elements of ‘decision’ are met.  

▪ ‘Of an Administrative Character’: The decision must be of an ‘administrative character’ (section 

3(1)). The decision must not be ‘legislative’ and ‘judicial’ in nature, if it is, this issue can be easily 

circumvented by pleading s 39B. This is not contentious as the decision is an administrative one. (This 

is so because: decision does not: create new rules; change the law; not application of a law to a 

particular case; require notification in the gazette; require public consultation; create a provision for 

parliamentary control; have binding effect).  

▪ Made under an enactment: The decision to refuse to grant the permission/dispensation was expressly 

authorised by The 2000 Act under section X., which is an enactment under section 3 of the ADJR Act. 

In Tang, the High Court set out a two-part test to satisfy this. The first one is that the decision must be 

expressly or impliedly authorised by the enactment and this has been dealt with already. And the 

second one is that it should be demonstrated that this decision confers, alters, or otherwise affects legal 

rights or obligations or liabilities. This is satisfied too because the decision to ___ affects legal rights 

because it is interfering with X’s ability to ____. Capacity to affect X’s legal rights is derived from 

section X. *Kirby J extended the test – he said interference with his right to privacy would be enough 

(Tang).  



REVIEW AVAILABLE: If review is available under the ADJR, an applicant who commences proceedings in 

the Federal Court (not the Federal Circuit Court) may also invoke the Court's jurisdiction under s 39B 

the Judiciary Act 1903 (Cth). This is permitted under Federal Court rule 31.01(3). 

REVIEW UNAVAILABLE: If the ADJR is unavailable, the applicant must choose between review in the 

Federal Court under s 39B; or in the High Court under s 75(v) (or in a rare case under s 75(iii)). 

COMMON LAW AVENUES 

Constitution: Section 75(v)  

This avenue is usually the last resort because very rarely will an appeal originate from the High Court unless 

there is a very important matter to be determined. This is so because it is the most timely and costly avenue. 

However, it is very important if there is a privative clause. For the HCA to have original jurisdiction under 

section 75(v), there must be a matter in which a writ of Mandamus or prohibition or an injunction is sought 

against an officer of the Commonwealth.  

▪ Matter: On the facts, there is a matter to be adjudicated here. A matter is a controversy about some 

immediate duty, right or liability which can be decided by courts or quelled by the disposition of the 

proceedings (Re McBain). Here, X’s [interests and rights] are sufficiently affected by the decision so as 

to render the controversy ‘immediate and justiciable’ (Re McBain). [It must not be a hypothetical 

question.  If the person is seeking judicial review of a decision made under an enactment, and they are 

found to have standing to do so, then this is an indication that there is a controversy to be decided 

regarding that person’s statutory entitlement or obligation.] 

▪ Remedies: As noted, X will be seeking remedies in the nature of [___]. For the court to have 

jurisdiction to grant relief in the form of these constitutional writs, their formal requirements should be 

satisfied. This will be discussed in depth later. On the facts, X will be seeking to quash the decision by 

way of certiorari. This can only be granted if jurisdiction to grant mandamus or prohibition is 

established, as it is an ancillary remedy to them (Ex Parte Aala).  

▪ Decision-maker: It is clear that the Minister is an officer of the Commonwealth. 

▪ Grounds of review: Although section 75(v) is the source of the High Court's jurisdiction, 

the Constitution does not specify the content of the substantive law to be applied (i.e. which grounds 

apply). Therefore, the High Court, like the state and territory Supreme Courts, can develop and apply 

the common law of judicial review in cases over which it has jurisdiction. 

On balance, it is likely that X will be able to satisfy these threshold requirements to be able to access this 

avenue.  

Constitution: Section 75(iii) 

X may also have an alternative avenue of jurisdiction under s 75(iii) Constitution. However, this avenue is less 

secure as the orthodox view of s 75(iii) may not constitutionally entrench the constitutional writs that X seeks. X 

must demonstrate that there is a matter in which the Commonwealth, or a person being sued on behalf of the 



Commonwealth is a party. As above, there is a ‘matter’ under the McBain formulation, and the Minister is 

viewed as the Commonwealth. 

Judiciary Act: S 39B  

S 39B(1) gives the FCA concurrent jurisdiction with the HCA for judicial review sought against officers of the 

Commonwealth (section 75(v)). Hence, if jurisdiction in the HCA is established, this will be established too. 

[Remember that s 44 allows the HCA to remit s 75(v) matters to the FCA or FCCA).  

S 39B(1A)(c) is an expansion of the FCA’s jurisdiction. This would also be available if it satisfies the 

requirement that there be a matter arising under a law of the Commonwealth, other than any criminal law. This 

is satisfied here and also, since it is a decision under a federal statute, it is a law made by the Parliament.  

Conclusion of jurisdiction: X has multiple options available to them as a jurisdiction to challenge the decision. 

An advisable option is that they start in the FCA court, and pursuant to Rule 31.01(3) of the Federal Court Rules 

joins an application under the ADJR and Judiciary Act. The ADJR is preferred as there is a provision of a 

statement of reasons, no requirement to establish JE and any error is remediable, plus s 39B proceedings can be 

joined as we usually ho to the FCA where possible, rather than the HCA.  

Alternative conclusion: X should apply for JR under s 39B(1) Judiciary Act to the FCA. This allows X to 

access the same constitutional writs available under HCA’s s 75(v) original jurisdiction. If X were to apply 

directly to the HCA, it is likely that it the HCA would remit the case to the FCA (Judiciary Act s 44(2)). 

Moreover, this enables X to join their claim under the ADJR and have this heard in the same proceeding (per FC 

Rules order 31.01(3). Joining the common law claim with the ADJR claim allows X to seek statutory remedies 

without demonstrating the decision was affected by JE. 

Next step: Having established FCA’s jurisdiction and X’s standing, X must then show that the decision was 

unlawful so as to attract a remedy. The grounds that I discuss are not an exhaustive list of the possible avenues. 

Furthermore, the grounds can overlap. Those that follow are the ones that X is most likely to succeed on. 

 

 

 

 

 

 

 

 

 


