
 

 

Duress 
1. Has there been a threat against a person, property or economic interests, amounting 

to illegitimate pressure that induces entry into a contract?  

2. Can the victim show that the illegitimate pressure was a reason for entering into the 

contract, and can the other party then prove that it contributed nothing to the 

decision to contract?  

3. Consequence: Contract is voidable and may be rescinded.  

 

4. Duress: This is a threat of a wrongful act against person (physical violence, 

imprisonment, threatening to hurt spouse/child/third party), goods 

(damage/destroy/detain goods), or economic interest which forces another to 

agree to a demand.  

a. Most common form is economic duress, a threat to economic wellbeing 

which would cause purely financial loss to the victim (North Ocean 

Shipping v Hyundai Construction-Atlantic Baron) 

i. Reasoning: (1)demand/threat not to perform contract is 

wrongful- no contractual obligation (2) NOS did not have 

genuine choice to refuse demand (time pressure), (3) if NOS did 

not agree to variation contract, it would have serious adverse 

impact on commercial reputation if it breached contract with 

other 

ii. Mere fact that the variation has been agreed following one 

party’s threat to breach the original contract does not necessarily 

mean the contract can be rescinded for duress; there must be 

more at stake! Ie. commercial reputation of NOS at risk!  

iii. However NOS was barred from rescission as it had affirmed the 

contract (waited 8 months after delivery to make claim). 

b. Examples: threat not to perform existing contract unless party agrees to pay 

more money; threat not to perform existing contract unless party agrees to 

enter into new contract which vary the terms of the existing contract  

 

5. Elements of Duress (Crescendo Management Pty Ltd v Westpac Banking Corp)  

a. (1) Illegitimate or Improper pressure 

i. Unlawful: Criminal/tortious conduct 

ii. Lawful threats? Eg. threaten via legal proceedings is lawful, pre-

nuptial agreements prior to wedding. Law is very unsettled in this 

area.  (ANZ v Karam) 

b. (2) That induces entry into the contract  

i. Must have causative effect on person’s entry into contract; but need 

not be the sole cause 

6. Onus: This rests on person alleging duress that threat/pressure was made 

directed to procure consent-> then shifts to other party that this did not 

contribute to the decision to enter into contract. 

7. Consequence: Contract is voidable, victim can elect to rescind the contract. 

(Atlantic Baron)  

 

 

Unconscionable Conduct 



1. This is an equitable doctrine concerned with the exploitation of bargaining 

weaknesses. The rationale is that the reprehensible conduct on part of the D in 

inducing the other party’s agreement to the transaction.  

 

2. Under Common Law: (*Commercial Bank of AUS Ltd v Amadio)  

a. (1) A party to a transaction is under a special disability or disadvantage in 

dealing with the other party, with the consequence that there is an absence 

of any reasonable degree of equality between them;  

i. Non-exhaustive list of disabilities: Poverty; need of any kind; 

sickness; age; sex; infirmity of body or mind; drunkenness (bender, 

Blomley); illiteracy or lack of education; lack of assistance or 

explanation where such was necessary (Blomley v Ryan, Fullagher 

J) 

ii. Emotional dependence, infatuation (Louth v Diprose) 

iii. Lack of financial equality, lack of permanent status in AUS, reliance 

on him, emotional connectedness to their relationship; 

powerlessness/vulnerability (also undue influence/factual 

circumstances due to time pressure/urgency) (Thorne v Kennedy)  

iv. Must also seriously affect the ability of the party to make a 

judgement as to his/her own best interests  

 

b.  (2) That disability was sufficiently evident (or known) to the stronger 

party; and  

i. Requires actual knowledge of the other party’s special disability 

ii. ‘Wilful ignorance’ is not unconscionable conduct (Kakavas v Crown 

Melbourne)  

 

c. (3) The stronger party exploits that disability unconscientiously in order 

to obtain the weaker party’s consent to the transaction  

i. Stronger party must exploit the weakness that he/she knows to exist 

in the other in order to procure consent to the transaction.  

 

d. Onus: On the stronger party to prove that the transaction was fair, just and 

reasonable. 

 
*Commercial Bank of AUS v Amadio  

• Age, trust/confidence in son, limited understanding of Eng, and true nature of the 

guarantee (combination of disabilities)  

• Disability was sufficiently evident/known to the Bank manager; Bank knew of the 

commercial risk posed to the Amadio and their inability to comprehend risk due to 

language/advanced age 

• Bank exploited this by procuring them into signing contract of guarantee not limited 

by time or extent of liability  

 

3. Statute: Australian Consumer Law enforced by Australian Competition and 

Consumer Commission on behalf the individual.  

a. Provisions are limited to conduct ‘in trade or commerce’ 

i. S2: “any business or professional activity within AUS or between 

AUS and places outside AUS  

ii. Operates for the benefit of corporations and consumers  



iii. ACL offers an extensive suit of remedies (Part 5-2)  

b. It prohibits 2 class of unconscionable conduct. 

c. (1) Conduct which is unconscionable within the meaning for the unwritten 

law (Armadio case)  of the states and Territories (s 20): ACCC v CG 

Berbatis Holdings Pty Ltd  

i. Not unconscionable; business people who could protect their 

interests; did not suffer from special disability (Berbatis)  

 

d. (2) Unconscionable conduct in connection with supply or acquisition (or 

possible supply or acquisition) of goods and services (ss 21, 22)  

 

 

 

1. Private Nuisance is an unreasonable interference with an occupier’s use or 

enjoyment of land 

2. Title to Sue  

a. Plaintiff must be legal occupier of the land; in contrast to trespass (exclusive 

possession to property even if wrongfully taken possession of it-who has the 

better title?)  

b. A person can only sue in private nuisance if he has the right to exclusive 

possession of the land affected…a mere licensee on the land has no right to 

sue” (Hunter v Canary Wharf)  

c. Eg. family members who reside with the person in possession of land are 

mere licensees and have no title to sue (Hunter v Canary) husband/wife 

whoever has title can sue (Oldham v Lawson)  

3. Main element: “Unreasonable interference”: Factors that should be considered  

a. Locality of the activity: Whether a R/P in the particular locality be upset? 

[Objective] 

i.  Interference must be substantial according to the ordinary standards 

of comfort to be expected in the particular locality  

ii. Noise, smell, flies from horses on D’s property (Munro v Southern 

Dairies Ltd) 

iii. Material/physical damage suffered by the P even though in industrial 

neighborhood (St Helens Smelting Co v Tipping)  

b. Sensitivity of the P: Reactions or ordinary persons in the particular locality, 

not the particular P’s sensitivities (Robinson v Kilvert)  

c. Malice by the D: Using property maliciously to cause interference is not 

reasonable even if  

i. the fox was particularly sensitive to the gun sounds (Hollywood 

Silver Fox Farm v Emmett) 

ii. Malice is important factor to consider (Chritie v Davey) 

d. Duration/Frequency  

i. Repeated course of conduct more likely to be unreasonable 

compared to one-off 

4. Other considerations 

a. Rights to privacy; “The natural rights of an occupier do not include freedom 

from the view and inspection of neighboring occupiers or other persons who 

enable them to overlook the premises” (Victoria Park Racing v Taylor) 

b. Mere overlooking incapcable of constituting private nuisance; P can use 

screens/blinds (Fearn v Tate Gallery)  



c. ‘watching and besetting’; floodlights shone on P’s background in addition 

to video surveillance; deliberate attempt to watch and beset continuously! 

(Raciti v Hughes) 

5. Discuss Liability for Nuisance: Person who creates the nuisance (Fennel v Robson 

Excavations)   

a. Fault not necessary: Misfeasance (wrongful activity): Liability is strict if 

nuisance is created by action or activities (Fennel) 

b. Fault necessary: Non feasance (an omission or failure to act): Liability is 

fault-based if the nuisance arises out of inaction (Goldman v Hargrave)  

c. Basis of Liability  

i. Trespasser: Occupier liable if she ‘adopts’ or ‘continues’ the 

nuisance by failing to take prompt and reasonable steps to bring 

nuisance to an end with actual/constructive knowledge  (Sedleigh 

Denfield v O’Callaghan) 

ii. Licensee (guest/subtenant) : Licensor liable if she negligently fails 

to bring it to an end with actual/constructive knowledge (Challen v 

McLeod Country Club)  

iii. Lesee (tenant) : Lessor only be liable only if she authorized the 

nuisance or if it was certain to result from the purpose for which the 

land was leased (Peden Pty Ltd v Bortolazzo); other instances the 

tenant is liable  

iv. Nuisance arising from act or state of nature: not sufficient to 

excuse an occupier from liability (Goldman v Hargrave)  

6. Discuss available damages (see Damages scaffold) 

 

 

 

 

 


