
WEEK 1: INTRODUCTION TO 
CONTRACTS; OVERVIEW OF CONTRACT 
REMEDIES  
LECTURE  

INTRODUCTION TO CONTRACTS  

HOW TO STUDY CONTRACT LAW  
• Contracts is a subject heavily based on an indebted to common law (including 

equity)  
• Study of legal principles through analysis of cases and court judgements  
• Christopher Columbus Langdell developed the case law method  
• Statutes add to, update or modify the common law principles  

OVERVIEW OF CONTRACTS  
CONTRACT FORMATION  

• How do we know whether parties have entered into a contract? 
• What elements need to be satisfied before a court will enforce an agreement 

between two people? 
• Offer and acceptance analysis  
• Consideration, intention and equitable estoppel  
• Certainty, completeness, and the role of formal requirements such as writing  

CONTENTS OF CONTRACT  

• How does a court determine what the parties have actually agreed?  
• How do courts classify the various statements parties make during negotiations?  
• Express Terms and Implied Terms  
• Principles of construction (interpretation) of contract terms  
• The use of contractual terms to exclude or limit the liability of the parties  

VITIATING FACTORS (CAN BE SET ASIDE) 

• Was the contract formed without genuine consent or free will? 
• In what circumstances could a court set aside or vary a contract? 
• Duress and misrepresentation (and misleading or deceptive conduct under statute)  
• Mistake and undue influence – parties have an existing relationship 
• Unconscionability (under the general law and statute) – breach of power 

DISCHARGE OF CONTRACT 

• When will parties to a contract be released from their contractual obligations? 
• How do we know when and whether a contract has been discharged? 
• Discharge by agreement  



• Discharge by performance  
• Discharge by breach  
• Discharge by frustration 

ILLEGALITY  

• When may a contract be deemed illegal or unenforceable? 
• In what circumstances could a contract be against public policy or the public 

interest? 
• Common law illegality and statutory illegality  

PRIVITY OF CONTRACT  

• What rights may persons have under contract to which they are not parties? 
• How does a non party expecting a benefit under a contract obtain their benefit? 
• The Privity rule and its exceptions  

FUNDAMENTAL CONCEPTS  
• Contracts are agreements between people which are binding and can be enforced by 

the courts  
SOURCES OF CONTRACT LAW  

• General Law (Common Law and Equity) and Statute eg. Australian Consumer Law 
2010 

o Equitable principles supplement and modify the old common law rules  
o Statute prevails over any conflicting principles of common law and equity 

prevails over common law – statute à equity à common law  
o There isn’t a lot of statute law which governs contracts – mainly look at 

common law and previous court decisions  
o Equity has role to play in matters of justice and fairness  

• International Law (where domestic law allows)  
• Hierarchy of sources: can the relevant law be found in statute? If not, the law will be 

found in common law principles, but common principles may be qualified by equity  
DEFINITIONS OF CONTRACT  

• Contract law is one of the two great areas of private law – private law is the law 
which governs the legal relationships between individuals  

• Law of obligations (contract and tort) – the difference between the obligations lies in 
their source eg. Torts obligations have their source in a legal rule (negligence, 
defamation) whereas with contracts the obligations are sourced in an agreement 
made between parties or the promises which have been made to each other  

• Basic concepts of Agreement and Promise – these are both contracts because the 
court will enforce them through providing remedies  

• A contract may be seen as an agreement between two or more parties that a court 
will enforce  

o Sometimes courts will enforce a promise even if one party disagrees or the 
promise does not appear in a written contract, the court may also not 
enforce a promise if they have not met the legal requirements to make the 
promise a contract  

o Not all agreements are contracts  



o Whether parties have actually agreed to an agreement is decided by an 
objective test (what would a reasonable person conclude from our 
agreement)  

• Agreement and promise are fundamental to contract formation  
• A contract is an agreement or an exchange or promises that courts will enforce as 

long as certain requirements have been met  

CLASSIFICATION OF CONTRACTS  
PROMISSORY INTENT  

• Bilateral contract: the offeror’s promise is met by the offeree’s acceptance of that 
promise; an exchange of promises; the contract is formed when the promises are 
exchanged  

o Both parties have an obligation to perform at the time it comes into 
existence  

o The formation of the contract does not depend on any act of performance by 
the parties but simply on the exchange of promises  

o The existence of the contract does not depend on the formation of the 
contract  

• Unilateral contract: the offeror’s offer is accepted by the offeree’s performance of 
an act specified in the offer; an act in exchange for a promise; the contract is formed 
when the act is formed  

• Most contracts are formed in a bilateral way  
FORMATION  

• Express or implied contract: Clarke v Dunraven [1897] AC 59 
• An express contract is one which is formed by the express words of the parties 

either orally and/or in writing  
• An implied contract is one which is formed by the actions and conduct of the parties 

where there is no express agreement between them  
• Simple contract: requires no particular form; written or oral; must satisfy formative 

elements and require consideration; most common form of contract  
o Consideration is an exchange of value – both parties must promise something 

of value  
o 99% of contracts are simple contracts  
o A simple contract does not have to involve simple things  

• Formal contract: represents a unilateral solemn promise; must be in writing; form 
takes the place of consideration; typically in the form of deeds  

o A deed is a formal written document that must comply with particular form 
which is prescribed by statute  

o It does not have to have consideration because the form replaces 
consideration  

o A deed can be used and enforceable even when no consideration has been 
given to it  

ENFORCEABILITY  

• Valid contract: satisfies the elements of formation and is enforceable  
• Void contract: no contract ‘ab initio’ (from the beginning); no rights and obligations 

have arisen  



o An agreement which never had any contractual effect – there was no 
contract from the beginning  

o Neither party can enforce the contract  
• Voidable contract: a valid contract that can be rescinded, usually because of a 

vitiating factor such as lack of consent; innocent party may also seek damages for 
any loss  

o A contract which has been formed properly but can be voided  
o Only the innocent party can enforce or cancel the contract  
o Innocent party can sue for damages if loss has been suffered whether they 

choose to rescind or proceed with the contract  
o Most vitiating factors make contracts voidable  

• Unenforceable contract: may be valid but cannot be enforced; usually because of 
lack of a formal requirement such as writing  

• Illegal contract: the purpose of the contract is contrary to statute or the common 
law; in some cases the contract may be unenforceable  

PERFORMANCE  

• Executed contract: one where the contractual obligations have been performed  
• Executory contract: one where the obligations of both parties are outstanding and 

yet to be performed  

REMEDIES  
• Remedies are concerned with the enforcement of contracts – to enforce a contract 

means to provide a remedy for a breach  
• If the contract is unenforceable this means that no remedy can be offered  

COMMON LAW  

• Damages: principal remedy for breach; monetary compensation for loss; court 
determines quantum which depends on the measure of damages (difference 
between plaintiff’s position and position plaintiff should have been in but for the 
breach); given as of right; substantial v nominal damages 

o Purpose is to compensate for loss which a party has suffered due to a breach  
o The measure of damages determines the quantum  
o Damages are a remedy given as of right – the plaintiff who proves the breach 

has a right to damages  
o If plaintiff cannot prove loss, they have a right to nominal damages as 

opposed to substantive damages  
EQUITY  

• Designed to force the party in breach to perform their promise 
• Specific performance: court order to enforce a positive contractual obligation eg. 

Pay money; discretionary  
o Most contractual obligations are positive  

• Injunction: court order to enforce a negative contractual obligation; discretionary  
o Party promises not to do something or to refrain from doing something  

• Specific performance and injunction achieve the same purpose – to compel the 
defendant to do what they promised to do  

o Whether specific performance or injunction is used depends on the nature of 
the promise to be enforced  



• Recission: court order that validates a suit to cancel or void a contract  
• Restitution, rectification, estoppel  
• Equitable remedies are not granted as of right – do not have a right to these 

remedies, they are discretionary  
• The principles establish when the courts may refuse a remedy and it is the courts job 

to determine to what extent the conduct of the parties warrant the making of an 
injunction or the giving of an order of specific performance  

o Concerned with whether the party is entitled to a remedy  
• If a plaintiff cannot obtain an equitable remedy they can seek damages instead  

REMEDIES NOT DEPENDENT ON CONTRACT  

• These remedies may arise in the context of the contract but they are not dependent 
on a contract existing 

• Alternative remedies outside of a contract  
• Alternative remedies which can be used based on the same facts   
• Remedies in tort: deceit (fraud) and negligence  
• Remedies in statute: misleading or deceptive conduct  
• These remedies can result in the payment of damages  

 
TEXTBOOK: CHAPTER 1 

THE DEFINITION OF ‘CONTRACT’ 
• Australian Woollen Mills Pty Ltd v The Commonwealth: ‘regarded as a class of 

obligations, that there is a voluntary assumption of a legally enforceable duty’  
• First legal definition of contract sees contract in terms of a promise or set of 

promises  
o Pollock defines a contract as ‘a promise or set of promises which the law will 

enforce’  
• Page v Healthscope Operations Pty Ltd: ‘a contract is a promise or a set of promises, 

the performance of which the law recognises as an obligation, and the breach of 
which gives rise to a remedy’ 

• Widodo v Handon: ‘contract is not the only means of enforcing a promise’  
o A promise outside the scope of a contract can still be enforced  
o An oral promise made in the context of a sale of land can give rise to a valid 

contract, but the promise will be unenforceable due to the lack of writing 
evidencing the promise 

• The second type of definition sees contract in terms of an agreement  
 


