
Executive Powers 
Chapter II - The Executive Government 
61. Executive power 

The executive power of the Commonwealth is vested in the Queen and is exercisable by the 
Governor-General as the Queen's representative, and extends to the execution and 
maintenance of this Constitution, and of the laws of the Commonwealth. 

While s 61 vests executive power in the Governor-General as the Queen's representative, the 
Governor-General exercises almost all power on the advice of government ministers, as 
Governor-General in council. 

Powers of the executive government are divided into four categories: 

1. Prerogative powers of the Crown (as accorded by the common law) 
2. The nationhood power (derived from Australia's status as a sovereign nation) 
3. Power conferred by Statute (not generally examinable) 
4. Capacities of contracting and spending 

Source of Executive Power 
The power of the executive branch of government is derived from four sources: 

1. Section 61 of the Constitution 
2. Commonwealth legislation 
3. Common law prerogative powers 
4. Australia's status as a sovereign nation state 

Limits on Executive Power 
• May be limited by laws enacted by the Commonwealth  

o Royal prerogatives will only be limited by a law if it reveals a clear and 
unambiguous intention to do so: Barton v Commonwealth (1974) 

• Subject to express constitutional limitations (e.g. ss 88, 92, 99, 116, 117) 
• Subject to implied constitutional limitations (e.g. freedom of political communication) 

Plaintiff M68/2015 v Minister for Immigration and Border Protection (2016) 

The nature and scope of federal executive power was considered in Plaintiff M68/2015 
(2016) 

• The Commonwealth entered into a memorandum of understanding (MOU) with 
Nauru in 2013, under which Nauru agreed to receive people transferred from 
Australia and to assess their claims to be refugees 



• After entering Australia, the plaintiff, a Bangladesh national, was taken to and 
detained in the Regional Processing Centre on Nauru 

• She was later transferred back to Australia temporarily to receive medical treatment 
• The plaintiff brought a case in the High Court to prevent her return to Nauru, arguing 

that, in the absence of statutory authorization, detention at the Regional Processing 
Centre was not a valid exercise of power by the Commonwealth executive 

• She also argued that it breached the separation of judicial power under Ch III of the 
Constitution 

• After the proceedings had begun the parliament passed legislation that provided that 
'if the Commonwealth enters into an arrangement with a person or body in relation to 
the regional processing functions of a country' which clarified the authority of the 
executive to take action including 'exercising restraint over the liberty of a person' 

• The law operated retrospectively such that it covered the period for which the plaintiff 
had been detained on Nauru 

• The Court (Gordon J dissenting), dismissed the plaintiff's case and held that the 
Commonwealth could enter into the MOU 

• French CJ, Kiefel and Nettle JJ stated that it is 'within the scope of the executive 
power of the Commonwealth with respect to aliens to enter into such an arrangement 
in order to facilitate regional processing arrangements' 

Gageler J (in the majority) characterized the depth and breadth of Commonwealth executive 
power 

Put in terms of the nomenclature of Professor Winterton, Mason J [Barton v Commonwealth 
(1974) 131 CLR 477, 498] referred to the breadth of Commonwealth executive power 
when...he said it 'enables the Crown to undertake all executive action which is appropriate to 
the position of the Commonwealth under the Constitution and to the spheres of responsibility 
vested in it by the Constitution...[H]e immediately added that it 'includes the prerogative 
powers of the Crown, that is, the powers accorded to the Crown by the common law'. 

Put in terms of the same nomenclature, Brennan J [Davis v Commonwealth (1988) 166 CLR 
79, 108] referred exclusively to the depth of Commonwealth executive power when he noted 
that 'an act done in execution of an executive power of the Commonwealth is done in 
execution of one of three categories of powers or capacities: a statutory (non-prerogative) 
power or capacity, a prerogative (non-statutory) power or capacity, or a capacity which is 
neither a statutory nor prerogative capacity'. 

Gageler J also described the distinction between prerogative and non-prerogative powers of 
the executive 

An act done in the execution of a prerogative executive power is an act which is capable of 
interfering with legal rights of others. An act done in the execution of a non-prerogative 
executive capacity, in contrast, involves nothing more than the utilisation of a bare capacity 
or permission... 

 

 



Prerogative Power 
Prerogative powers refer to discretionary powers of the Crown established by common 
law 

• In Australia, in their modern form, the Crown's common law prerogative form part of 
the foundations of executive power 

• These powers can be best understood as comprising a bundle of special powers and 
privileges ascribed to the Crown by the common law 

• The Commonwealth government inherited the prerogatives of the British Crown as 
were consistent with the Constitution: Davis v Commonwealth (1988) 

The prerogative power can be divided into three categories: 

1. Executive prerogatives (common law powers, collection of taxes, defense of the 
nation state, execution of treaties, declaring war, making of peace, coining money, 
pardoning of offenders, commissioning colonies, right to refuse entry to Australia): 
Ruddock v Vardarlis [2001] (Tampa Case) 

2. Immunities and preferences (priority of debts over other creditors, immunity from 
courts, freedom from rent distress) 

3. Property rights (entitlement to royal metals, royal fish, treasure trove, ownership of 
foreshore, the sea bed and its subsoil, radical title): Mabo (No 2); Cadia Holdings 
(2010) 

Cadia Holdings Pty Ltd v New South Wales (2010) 

• This case concerned the prerogative right of the Crown in right of the State of NSW 
to royalties from a mine containing both copper and gold 

• The prerogative was reflected in the Mining Act 1992 (NSW), which rendered the 
holder of a mining lease liable to pay a royalty to the Minister on 'publicly owned 
minerals', that is, 'a mineral that is owned by, or reserved to, the Crown' 

• Where minerals recovered were instead privately owned, the lessee was still liable to 
pay the royalty, but was entitled to a repayment of seven-eights of the amount 

• Section 379 of the Act stated that 'except as expressly provided by this Act, this Act 
does not affect any prerogative of the Crown in respect of gold mines and silver 
mines' 

• Cadia Holding operated mines from which it recovered copper and gold ore so 
intermingled that they could not be mined separately 

• The Case of Mines (R v Earl of Northumberland) (1568) 75 ER 472 had decided that 
in such a case the Crown owns the entirety of the ore, both gold and copper 

• However, the Royal Mines Act 1688 (1 Will & Mary c 30), altered the prerogative in 
order to encourage enterprise 

• The question before the High Court was whether the prerogative right of NSW 
extended to copper so admixed with gold that the copper could not be mined alone 

• The Court unanimously held that, in relation to a mixed ore body such as Cadia's 
deposit, the prerogative had long ago been abridged by the 1688 statute, and thus that 
the copper was under the Mining Act's 'privately owned mineral' not owned by or 
reserved to the Crown 



per Gummow, Hayne, Heydon and Crennan JJ 

The 'prerogative' in the context of the present case concerns the enjoyment by the executive 
of preferences, immunities and exceptions peculiar it and denied to the citizen or, more 
specifically, of an exceptional right which partakes of the nature of property. 

Ruddock v Vadarlis (Tampa Case) (2001) 

• In August of 2001, 433 people, mainly Afghans, were rescued at sea in international 
waters from a sinking wooden fishing boat, and were taken aboard the Norwegian 
commercial vessel the MV Tampa 

• Three days later, the master of the Tampa, believing that some of the rescued people 
needed urgent medical treatment, asked for assistance from Australia 

• When this was not forthcoming he took the Tampa into Australian territorial waters 
about four nautical miles off Christmas Island 

• The Howard government decided that the asylum seekers would not be permitted to 
land and 45 SAS troops boarded the ship 

• Proceedings were then initiated by the Victorian Council for Civil Liberties and by a 
Victorian solicitor, for a writ of habeas corpus 

• In the Federal Court, North J held that the 'rescuees' had been detained without lawful 
authority 

• In the Full Court of the Federal Court, the decision was North J was reversed (2:1) 
(Black CJ dissenting) 

• The majority held that the rescuees had not in fact been detained, and that in any case 
the executive power, of the Commonwealth extended to the expulsion of the rescuees 
and to their detention for that purpose 

• French J sought to uncouple the issue from any question of prerogative power by 
emphasising s 61 as the source of Commonwealth authority 

• In doing so, he adopted an approach not dissimilar to his use of the nationhood aspect 
of the executive power in the Pape v Commissioner of Taxation (2009) 

Per French J 

In my opinion, the executive power of the Commonwealth, absent statutory 
extinguishment or abridgment, would extend to a power to prevent the entry of non-
citizens to do such things as are necessary to effect such exclusion...The power to 
determine who may come into Australia is so central to its sovereignty that it is not to be 
supposed that the government of the nation would lack under the power conferred upon it 
directly by the Constitution, the ability to prevent people not part of the Australian 
community, from entering... 

• Black CJ dissented, holding that the power to expel people entering Australia illegally 
derives only from legislation, and not from power otherwise exercisable by the 
executive 

• So far as the detention of the rescuees in Nauru is concerned, its validity under the 
Immigration Act 1999 (Nauru) was upheld by the Supreme Court in Amiri v Director 
of Police [2004] which was subsequently upheld by the High Court in Ruhani v 
Director of Police (No 2) (2005) 

 


