
Topic 7: Anti-competitive Agreements and Price Signalling 
 
The prohibition 

 There are four forms of conduct that are prohibited. 
o Section 45(2) CCA 
o Making a contract or arrangement or arriving at an understanding which 

contains an exclusionary provision.  
o Giving effect to an exclusionary provision in a contract, arrangement or 

understanding. 
o Making a contract or arrangement or arriving at an understanding which 

contains a provision which has the purpose or likely effect of substantially 
lessening competition. 

o Giving effect to a provision in a contract, arrangement or understanding which 
has the purpose or likely effect of substantially lessening competition. 

Contracts, arrangements and understandings 

 As with cartel provisions, the central feature of section 45 is the requirement that the 
conduct proscribed must emanate from a contract, arrangement or understanding 
between two or more parties. 

Anti-competitive purpose or effect 

 Unlike cartel conduct and exclusionary provisions, the remaining prohibitions in 
section 45 require proof that agreements had the purpose or effect of substantially 
lessening competition. 

Examples 

 It is not possible exhaustively categorise the forms of agreement that fall within the 
scope of section 45. 

o Any agreement not covered by one of the exceptions considered below whether 
horizontal or vertical and whether between competitors or not, is potentially 
caught. 

 Conduct which does not meet the legislative definition of a cartel or exclusionary 
provision, or which is otherwise excluded from the per se prohibition (for example, by 
virtue of the joint venture defence) may nevertheless be prohibited under section 
45(2)(a)(ii) and (b)(ii). 

 Market division occurs when firms divide their potential customers between 
themselves, rather than competing for their business. 

o Where the conduct does not occur between competitors or is otherwise 
excluded from the operation of the cartel provisions it may still be considered 
under section 45. 

o Gallagher v Pioneer Concrete (NSW) Pty Ltd (1993) ATPR 41-216 

 Information exchanges can have conflicting effects on market activity. 
o United States v Container Corporation of America (1969) 393 US 333 
o TPC v Email Ltd (1980) 43 FLR 383 

 The self-regulatory rules and codes of behaviour adopted by professional bodies or 
trade associations to govern the activities of their members often contain restrictions 
on competition. 



o Examples of the more common forms include restrictions on advertising, fee 
competition and working with non-members. 

o Re Media Council of Australia (No 2) (1987) ATPR 40-774 

 A joint venture is a concerted activity undertaken by two or more firms pooling their 
resources to create a new product, deliver a new service or pursue some other 
commercial opportunity together. 

o If a joint venture is used to mask price fixing by the separate firms, or to 
eliminate other forms of competition between them, or to give the joint 
venturers market power in other ways, it may contravene section 45. 

o AW Tyree Transformers Pty Ltd and Wilson Transformer Company Pty Ltd 
(1997) ATPR (Com) 50-247 

Anti-competitive covenants 

 Part of the Harper Report’s simplification recommendations include removing the 
separate prohibitions on anti-competitive covenants and leases and licences of land and 
instead simply defining a contract to include (for purposes of the CCA), a covenant 
and a lease or licence of land or buildings. 

Dual listed companies 

 The Act addresses dual listed company arrangements. 
o Section 49 CCA 

 In general, a dual listed company arrangement involves two corporations, one listed 
on a domestic stock exchange and the other listed on a foreign stock exchange, 
contracting to operate their businesses as a united enterprise and sharing the attendant 
risks and rewards. 

o Each corporation maintains its separate legal status and assets are generally 
only transferred between the two corporations for fair value. 

o The shareholding of each corporation remain unchanged but shareholders vote 
on the resolutions of both corporations as if they were a single group. 
 The boards of the two corporations have common directors, although 

those directors are appointed separately to each corporation. 
Overlap and exceptions 

 There is considerable potential for overlap between the prohibitions in section 45 and 
those in subsequent Part IV provisions. 

 To reduce the overlap, certain anti-overlap exceptions have been created. 
o Resale price maintenance. 

 Section 45(5)(c) CCA 
o Exclusive dealing. 

 Section 45(6) CCA 
o Dual listed companies. 

 Section 45(6) CCA 
o Mergers. 

 Section 45(7) CCA 
o Covenants. 

 Section 45(5)(a)(b) CCA 

 There is no anti-overlap exception for cartel conduct. 

 Certain other exceptions for the operation of section 45 have been created. 


