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Topic 1: Nature and Subjects of International Law
Subtopics

1.1 What is ‘public international law’?

o PIL governs the interactions between state bodies and non-state bodies. It
deals with relations between states. It does go beyond this however — individuals,
corporations, etc.

1.2 Subjects and objects of international law

e Subjects of International law: States - the law between states, corporations
(particularly human rights law), international organisations.



¢ Individuals are individually criminally responsible (cannot hide behind idea of
statehood).

1.3 The structure of the international legal system and the United Nations

1.3.1 Purposes of the United Nations

Charter of the United Nations, Article 1

The Purposes of the United Nations are:

1. To maintain international peace and security, and to that end: to take effective
collective measures for the prevention and removal of threats to the peace, and for the
suppression of acts of aggression or other breaches of the peace, and to bring about
by peaceful means, and in conformity with the principles of justice and international
law, adjustment or settlement of international disputes or situations which might lead
to a breach of the peace;

2. To develop friendly relations among nations based on respect for the principle of equal
rights and self-determination of peoples, and to take other appropriate measures to
strengthen universal peace;

3. To achieve international cooperation in solving international problems of an economic,
social, cultural, or humanitarian character, and in promoting and encouraging respect for
human rights and for fundamental freedoms for all without distinction as to race, sex,
language, or religion; and

4. To be a center for harmonizing the actions of nations in the attainment of these common
ends.

1.3.2 United Nations Organs

Charter of the United Nations, Article 7

1. There are established as the principal organs of the United Nations: a General
Assembly, a Security Council, an Economic and Social Council, a Trusteeship
Council, an International Court of Justice, and a Secretariat.

2. Such subsidiary organs as may be found necessary may be established in accordance
with the present Charter.

1.3.3 Principles of the United Nations

Charter of the United Nations, Article 2

The Organization and its Members, in pursuit of the Purposes stated in Article 1, shall act in
accordance with the following Principles.

1. The Organization is based on the principle of the sovereign equality of all its Members.
2. All Members, in order to ensure to all of them the rights and benefits resulting from
membership, shall fulfill in good faith the obligations assumed by them in accordance
with the present Charter.

3. All Members shall settle their international disputes by peaceful means in such a
manner that international peace and security, and justice, are not endangered.

4. All Members shall refrain in their international relations from the threat or use of force
against the territorial integrity or political independence of any state, or in any other
manner inconsistent with the Purposes of the United Nations.




5. All Members shall give the United Nations every assistance in any action it takes in
accordance with the present Charter, and shall refrain from giving assistance to any state
against which the United Nations is taking preventive or enforcement action.

6. The Organization shall ensure that states which are not Members of the United Nations
act in accordance with these Principles so far as may be necessary for the maintenance of
international peace and security.

7. Nothing contained in the present Charter shall authorize the United Nations to intervene
in matters which are essentially within the domestic jurisdiction of any state or shall require
the Members to submit such matters to settlement under the present Charter; but this
principle shall not prejudice the application of enforcement measures under Chapter VII.

Topic 2: Sources of International Law

e Legal obligations of states & other actors of IL may be derived from more than
one source of IL.

2.1 Introduction to Sources of Public International Law

Article 38, Statute of the International Court of Justice

1. The Court, whose function is to decide in accordance with international law such disputes
as are submitted to it, shall apply:

a. international conventions, whether general or particular, establishing rules expressly
recognised by the contesting states; (i.e. treaties) PRIMARY

b. international custom, as evidence of a general practice accepted as law; (CIL) PRIMARY
c. the general principles of law recognised by civilised nations; PRIMARY

d. subject to the provisions of Article 59, judicial decisions and the teachings of the most
highly qualified publicists of the various nations, as subsidiary means for the determination
of rules of law. SUBSIDIARY

2. This provision shall not prejudice the power of the Court to decide a case ex aequo et
bono, if the parties agree thereto.

e To enable ICJ to apply any rule of IL, must be shown that it is the product of one, or
more, of three law-creating processes: treaties, CIL or general principles of law.

2.2 Customary International Law

o CIL: ‘state practices recognised by the community at large as laying down
patterns of conduct that have to be complied with’.
o State practice: = patterns of behaviour; habitual conduct
e Two elements (Nicaragua [1986]):
o 1. State behaviour & practice (material facts — objective element)
= Duration, consistency, repetition and generality?
o 2. Psychological or subjective belief (opinio juris — subjective element)
= States feel bound or obliged to act in a certain way
e CIL = state practice (‘a general practice’) + opinio juris (‘accepted as law’).
e Legality of Nuclear Weapons: Court confirmed that the substance of customary
rules is to be found “primarily in the actual practice [objective element] and
opinio juris [subjective element] of states”.




e General and local customs: Court recognised that, although art.38(7)(b) refers to
“a general” practice, it allows for local (or regional) customs: Asylum

e Outcome: Local/regional custom is capable of constituting CIL. “Constant and
uniform usage, accepted as law” must be established by the party seeking to
prove the existence of CIL.

North Sea Continental Shelf Cases (Federal Republic of Germany v Denmark and The
Netherlands) I.C.J. Reports 1969 (establishing a custom)

Facts: e Dispute between Germany and Denmark on the one hand, and Germany
and the Netherlands on the other. Disputes concerned delimitation on
maritime boundary between the 3 countries in the North Sea. G argued a
treaty between D and N supporting the application of an “equidistance
rule”, which G wasn’t a party to, left G with a substantially smaller
continental shelf. D and N argued treaty = CIL.

Held: e Held the equidistance rule didn’t reflect customary international law.
e For arule in a treaty to become a principle of CIL:

o It must have a fundamentally norm-creating character (can’t be
vague: clear rule/clear terms);

o There must be widespread and representative participation;
(here, G had not ratified)

o State practice must include states whose interests are
specially affected (e.g. in this case, there would need to be many
coastal states as parties to that treaty);

o Practice should be over “a considerable period of time”. But
provided consistency & generality of practice are
established, long practice not necessary. But during the period
in question, state practice should have been “extensive and
virtually uniform” (ICJ wasn’t convinced enough time passed).

e Persistent objection of N:
- Court held there was no rule of CIL that prohibited straight baseline
and if there was, N was persistent objector to this rule

2.2.1 Definition

Article 38(1)(b) Statute of the International Court of Justice

The Court, whose function is to decide in accordance with international law such disputes as
are submitted to it, shall apply:
b. international custom, as evidence of a general practice accepted as law;

2.2.2 Elements of custom

ILC Draft Conclusion 2

Two constituent elements

To determine the existence and content of a rule of customary international law, it is
necessary to ascertain whether there is a general practice that is accepted as law (opinio
juris).

ILC Draft conclusion 3

] Assessment of evidence for the two constituent elements




1. In assessing evidence for the purpose of ascertaining whether there is a general practice
and whether that practice is accepted as law (opinio juris), regard must be had to the overall
context, the nature of the rule, and the particular circumstances in which the evidence in
question is to be found.

2. Each of the two constituent elements is to be separately ascertained. This requires an
assessment of evidence for each element.

ELEMENT 1. General Practice or state practice (objective element)
e Practice must be general — must be sufficiently widespread & representative &
consistent.
e Provided that the practice is general, no particular duration is required.

ILC Draft conclusion 4: Requirement of practice

1. The requirement, as a constituent element of customary international law, of a general
practice means that it is primarily the practice of States that contributes to the formation,
or expression, of rules of customary international law.

2. In certain cases, the practice of international organizations also contributes to the
formation, or expression, of rules of customary international law.

3. Conduct of other actors is not practice that contributes to the formation, or expression,
of rules of customary international law, but may be relevant when assessing the practice
referred to in paragraphs 1 and 2.

ILC Draft conclusion 5: Conduct of the State as State practice

State practice consists of conduct of the State, whether in the exercise of its executive,
legislative, judicial or other functions.

ILC Draft conclusion 7: Assessing a State’s practice

1. Account is to be taken of all available practice of a particular State, which is to be
assessed as a whole.

2. Where the practice of a particular State varies, the weight to be given to that practice may
be reduced.

Overarching principles of state practice: key factors to consider:
e (1) Consistency

o Asylum case: need a constant and uniform usage in relation to the particular
norm reflected in state practice.

o North Sea: the practice of specially affected states should be extensive and
virtually uniform.

o However, no need for perfect or ‘absolutely rigorous’ consistency (Nicaragua
(Merits)) — may be divergence as long as does not affect overall consistency

o Inaction/ failure to act may only constitute state customary practice if it is
based on a conscious duty to abstain (Lotus Case — decision is criticised)

e (2) Time Factor
o In general, state practice (pattern of behaviour) that has formed over a
considerable period of time.
o But North Sea, can also have instant custom (custom that has formed in a
short period of time) provided there is widespread and representative
participation including from specially affected states.




