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(3) CHAPTER 6D FUNDRAISING 
 
OFFERING SECURITIES (DISCLOSURE DOCUMENTS AND PROCEDURE)  s717 
 
  Action required Sections Comments and related sections 

1 Prepare disclosure document, making sure that it: 
 sets out all the information required 
 does not contain any misleading or 

deceptive statements 
 is dated 
 and that the directors consent to 

the disclosure document. 

710 
711 
712 
713 
713C 
713D 
713E 
714 
715 
716 

Section 728 prohibits offering securities under 
a disclosure document that is materially deficient. 
Section 729 deals with the liability for breaches of this 
prohibition. 
Sections 731, 732 and 733 set out defences. 

2 Lodge the disclosure document with ASIC 718 Subsection 727(3) prohibits processing applications for 
non-quoted securities for 7 days after the disclosure 
document is lodged. 

3 Offer the securities, making sure that the offer 
and any application form is either included in or 
accompanies: 
 the disclosure document; or 
 a profile statement if ASIC has approved the 

use of a profile statement for offers of 
that kind. 

721 Sections 727 and 728 make it an offence to: 
 offer securities without a disclosure document 
 offer securities if the disclosure document is 

materially deficient. 
Subsection 729(3) deals with liability on 
the prospectus if a profile statement is used. 
The securities hawking provisions (section 736) restrict 
the way in which the securities can be offered. 

4 If it is found that the disclosure document lodged 
 was deficient or a significant new matter arises: 
 lodge a supplementary or replacement 

document under section 719 or 719A; or 
 return money to applicants 

under section 724. 

719 
719A 
724 

Section 728 prohibits making offers after becoming 
aware of a material deficiency in the disclosure 
document or a significant new matter. 
Section 730 requires people liable on the disclosure 
document to inform the person making the offer about 
material deficiencies and new matters. 

5 Hold application money received on trust until 
the securities are issued or transferred or 
the money returned. 

722  Investors may have a right to have their money 
 returned if certain events occur 
(see sections 724, 737 and 738). 

6 Issue or transfer the securities, making sure that: 
 the investor used an application form 

distributed with the disclosure document; 
and 

 the disclosure document is current and not 
materially deficient; and 

 any minimum subscription  
condition has been satisfied. 

723 Section 721 says which disclosure document must be 
distributed with the application form. 
Section 729 identifies the people who may be liable if: 
 securities are issued in response to an improper 

application form; or 
 the disclosure document is not current or is 

materially deficient. 
Sections 731, 732 and 733 provide defences for the 
contraventions. 
Section 737 provides remedies for an investor. 
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DOES CHAPTER 6D APPLY? 
Generally  

1. If a disclosure document is needed, then CH6D applies  s727  
a. Proprietary companies are barred from fundraising activities which require disclosure  s113(3) 

i. Contravention of s113 is a strict liability offence  s113(3A) 
ii. ASIC may require the company to become public for contravention of s133  s165(1) 

2. If a disclosure document is not needed, then CH6D does not apply  s727 
a. It is an unregulated issue and an information memorandum is used instead 
b. NOTE: these are still subject to misleading/deceptive conduct provisions (no defence)  s1041H; s1041I 

 
Is there an offer of securities for issue such that a disclosure document is required?  s706 

1. Is there an offer or invitation?  
a. Offer  s700(2) 

i. Not limited to technical or contractual meaning  
ii. Could include distributing material to encourage a person to enter into a course of 

negotiations calculated to result in the issue of securities  Attorney-General (NSW) v 
Australian Fixed Trusts Ltd [1974] 

2.  s700; s92(4); s761A  
a. Securities are shares of a body, debentures of a body (or legal or equitable interests in them) and 

options to acquire (by way of issue) any such securities 
i. Excludes crowd sourced funding offers  s703B; s704 

ii. Excludes two-part simple corporate bonds  s713A-E 
3. Does the offer relate to a primary offering (issue) or secondary trading (sale)?  

a. If primary offering, disclosure document is required  s761E  
i. A financial product is issued to a person when it is first issued, granted or otherwise made 

available to a person 
b. If secondary trading, is a disclosure document required?  s707 

i. Is this an off-market sale by the controller of a body?  s707(2) 
ii. Does the sale amount to an indirect issue?  s707(3) 

iii. Does the sale amount to an indirect off-market sale by the controller of a body?  s707(5) 
4. Note:  Pt 6D.3A; and  ss713A-E 

 
Is this an excluded offer under s708 such that a disclosure document is not required?  

1. Small scale offerings  s708(1)  
a. Is it a personal offer?  s708(2) 

i. Is it an offer which may only be accepted by the person to whom the offer is made? and 
ii. Is it made to a person who is likely to be interested in the offer? Consider: 

1. Previous contact between offeror and offeree  
2. Statements or actions by that person that indicate that they are interested  

b. Does it comply with the 20/12 rule?  s708(3) (issue); s708(4) (transfer) 
i. Cannot exceed 20 investors or raise over $2 million in any 12-month period 

2. Sophisticated investor  s708(8)  
a. Is the minimum amount payable for the securities at least $500,000? or 
b. Does the person have net assets of at least $2.5 million? or 
c. Does the person have a gross income of $250 000 for each of the last 2 financial years? 

3. Sophisticated investor where offer is made through a financial services licensee  s708(10) 
a. Licensee must be satisfied on reasonable grounds that the person to whom the offer is made has 

previous experience in investing in securities that allows them to assess: 
i. Merits of the offer, value of securities, risks involved, and adequacy of the information  

b. Licensee must provide a written statement of reasons either before or at the time of offer 
i. Must make inquiries about all matters relevant to the opinion it must form, and consider 

whether, in the factual circumstances, there exist reasonable grounds  ASIC v Maxwell 
4. Professional investor  s708(11) 

a. Is the person a professional investor as defined in s9 (e.g. financial services licensee)? 
b. Does the person have or control gross assets of at least $10 million? 

5. Offers to associated parties  s708(12) 
a. Is the offer made to a senior manager of the body or their spouse, parent, child, brother or sister? 
b. Is the offer made to a body corporate controlled by a person referred above? 
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6. Existing holder of securities  s708(13) 
a. Is the offer of fully paid shares made to an existing shareholder in the body for the purposes of a 

dividend reinvestment plan or a bonus share plan?  s708(13) 
b. Is the offer of interests in a MIS made to an existing interest holder?  s708(13) 

7. Existing holder of debentures  s708(14) 
a. Is the offer of debentures made to an existing debenture holder? 
b. Exceptions: - s708(14A) 

i. An offer of simple corporate bonds 
ii. An offer of debentures if the offer is made to holders of simple corporate bonds. 

8. Issues or sales for no consideration  
a. Applies to an issue/transfer (other than an option) where no consideration is provided  s708(15) 
b. Applies to an option where no consideration is provided for option + underlying securities  s708(16) 

9. Deed of Company Arrangement (DOCA) 
a. Is the offer made under a compromise or arrangement under Part 5.1 approved at a meeting held as a 

result of an order under subsection 411(1) or (1A)?  s708(17) 
b.  s708(17A) 

i. Is the only consideration required is the release of the company from a debt?  
10. Takeovers  s708(18) 

a. Is the offer made as consideration for an offer to acquire securities under a takeover bid under CH6; 
and is accompanied by a bidder's statement? 

b. NOTE: disclosures must still be made about the securities in the bidder's statement  s636 
11. Debentures of certain bodies  s708(19) 

a. Is the offer by an Australian authorised deposit-taking institution (ADI) or a body registered under s21 
of the Life Insurance Act 1995? 

12. Offers by exempt bodies 
a. Is the offer by an exempt body of a state or territory?  s708(20) 

i. A body corporate is exempt if it is not a company and is incorporated  s66A 
b. Is the offer by an exempt public authority?  s708(21) 

i. Must be a body corporate that is incorporated in Australia and is a public authority  s9 
c. NOTE: debentures, stock or bonds issued by a government are not securities for CH6D  s92(3) 

13. Note: Company bears onus of proof to show that the offer falls within s708  ASIC v Cycclone Magnetic Engines 
 
FORM AND CONTENT REQUIREMENTS OF DISCLOSURE DOCUMENTS 
Types of disclosure documents  s705 

1. Prospectus  s709(1) 
a. If an offer of securities requires disclosure, prospectus must be prepared unless an offer information 

statement may be used instead 
b. Prospectus must be lodged with ASIC  s718 

i. Content [710, 711, 713] 
ii. Liability [728 and 729] 

iii. Defences [731, 733] 
2. Short form prospectus  s712  

a. Instead of setting out information that is contained in a document that has been lodged with ASIC, a 
prospectus may simply refer to the document 

3. Offer information statement  s709(4) 
a. May be used instead of a prospectus where the amount raised is $10 million or less   
b. BUT cannot be used if company wishes to have its securities quoted on ASX 

i. Content [715] 
ii. Liability [728 and 729] 

iii. Defences [732, 733] 
4. Profile statement  s709(3) 

a. A profile statement may be prepared in addition to the prospectus if ASIC has approved the making of 
offers of that kind with a profile statement instead of a disclosure document  s721(2) 

i. Content [714] 
ii. Liability [728 and 729] 

iii. Defences [732, 733] 
b. Note: it is still necessary to lodge a prospectus and provide copy with investors if they request it  s709 

 



   LAWS2014 Page | 8 

What type of information should a prospectus contain? 
1. Has the prospectus met the general disclosure obligations?  s710 

a. Must include all information that investors and their professional advisers would reasonably require to 
make an informed assessment of certain matters set out in the legislation  s710(1) 

i. Applies only to the extent that it is reasonable to expect to find such information in the 
prospectus  s710(1)(a) 

ii. Applies only if a person whose knowledge is relevant actually knows the information or the 
circumstances are such that the person ought reasonably to have obtained the information 
by making inquiries  s710(1)(b) 

1. Person whose knowledge is relevant includes: - s710(3) 
a. The person offering the securities; 
b. Director of the body offering the securities; 
c. Person named in prospectus as underwriter of the sale/issue, or as a 

financial services licensee involved in the sale/issue 
iii.  

1. The rights and liabilities attaching to the securities 
2. The assets and liabilities, financial position and performance, profits and losses and 

prospects of the issuing body/person  
a. NOTE: general expectation that a prospectus will include a profit forecast 

but must ensure it is not misleading 
2. Has the prospectus met the specific disclosure obligations?  s711 

a. Must include the terms and conditions of the offer; interests and fees of people involved; details of any 
application to be quoted on securities; expiry date of prospectus 

3. Special prospectus content rules apply for continuously quoted securities  s713 
a. A prospectus for an offer of continuously quotes securities/options must include all the information 

investors and their professional advisers would reasonably require to make an informed assessment of  
i. the effect of the offer on the body; and 

ii. the effect of the offer on an MIS (where relevant); and 
iii. the rights and liabilities attaching to the securities offered the options 

b. NOTE: This is only to the extent to which it is reasonable for investors and their professional advisors to 
expect to find the information in the prospectus 

4. The information in a disclosure document must be worded and presented in a clear, concise and effective 
manner  s715A 

5. NOTE: ASIC Regulatory Guide supplements these provisions 
 
 
LIABILITY FOR FAILURE TO LODGE A DISCLOSURE DOCUMENT 
Has there been an offering of securities without a current disclosure document? 

1. A person is prohibited from making offer of securities or distribute an application form for an offer of securities 
without lodging a disclosure document with ASIC (where a disclosure doc is required)  s727 

a. Exceptions  s727(2) 
i. Where a prospectus is used and the offer or from is included in, or accompanied by, the 

prospectus 
ii. Where an offer information statement is used, the offer or form is included in, or 

accompanied by, the statement 
2. A person must not accept an application for, or issue or transfer, non-quoted securities offered under a 

disclosure document until the period of 7 days after lodgment has ended  s727(3) 
a. Does not apply to simple corporate bonds  s727(3A) 

3. If a person relies on s708(1) to make offers of securities without disclosure, the person must not breach the 20 
investors ceiling or the $2 million ceiling  s727(4) 

a. NOTE: if a proprietary company gets the exceptions wrong (i.e. engages in conduct that requires a 
disclosure statement) it will be in breach of both s727 and s113(3)  

i. Breach of s113(3) which precludes a proprietary company from engaging in conduct that 
requires disclosure amounts to a strict liability offence  s133(3A); s6.1 Criminal Code 

4. Contravention of s727 amounts to a civil penalty  s727(6)  
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LIABILITY FOR DEFECTIVE DISCLOSURE 
Is the disclosure document defective? 

1. A person must not offer securities under a disclosure document if there is: 
a. A misleading or deceptive statement in the disclosure document, any application form accompanying 

the disclosure document or any document that contains the offer  s728(1)(a) 
i. A person is taken to make a misleading statement about a future matter if they do not have 

reasonable grounds for making the statement  s728(2) 
b. An omission from the disclosure document of material required by the content rules set out in ss710-

715  s728(1)(b) 
c. A new circumstance that has arisen since the disclosure document was lodged, which would have been 

required to be included in the disclosure document had it arisen before the disclosure document was 
lodged  s728(1)(c) 

2. When determining whether a prospectus is deficient, information in other documents should be considered 
where a short form prospectus has been used  s712 

 
Has the s728 deficiency been cured? 

1. When an offeror of securities becomes aware of a misleading statement, omission or new circumstance that is 
materially adverse, the offeror may issue either a supplementary or replacement prospectus with ASIC  s719(1) 

a. Supplementary prospectus:   
i. Used to cure a s728 deficiency or to update information 

ii. It must accompany any subsequent issue of the prospectus 
iii. If a supplementary document is lodged with ASIC, the disclosure document is taken to be the 

disclosure document together with the supplementary document  s719(4) 
b. Replacement prospectus: 

i. Necessary where changes are more significant 
ii. If a replacement document is lodged with ASIC, the disclosure document is taken to be the 

replacement document  s719(5) 
c. NOTE: consent requirements in s720 

 
Extent of liability for contravention of s728(1)   

1. If a person continues to make offers after becoming aware of a misleading statement, omission or new 
circumstance that is materially adverse from the point of view of an investor, this will amount to a:  

a. A criminal offence  s728(3); s1311; and  
b. A civil penalty  s728(4); s1317E 

2. A person referred to in s729 must notify the person making the offer in writing as soon as practicable if they 
become aware during the application period that there is a material misleading statement, omission or new 
circumstance  s730(1) 

a. Failure to do so amounts to a strict liability offence  s730(2) 
3. A person who suffers loss or damage because an offer of securities under a disclosure document contravening 

s728(1) may recover the amount of the loss or damage if the person is held liable under the Act  s729  
a. The following are liable for loss caused by any contravention of s782(1): 

i. Person making the offer 
ii. Director or shadow director of the body making the offer 

iii. Person named in the disclosure document with their consent as a proposed director of the 
body  

iv. An underwriter (but not a sub-underwriter) to the issue or sale named in the disclosure 
document with their consent 

b. A person named with their consent as having made a statement that is included in the disclosure 
document; or on which a statement made in the disclosure document is based, is liable for loss caused 
by the inclusion of the statement   

c. A person who contravenes, or is involved in the contravention of, subsection 728(1) is liable for loss 
caused by that contravention 
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DEFENCES  
Does the due diligence defence apply (prospectus)? 

1. Person will not be found to have committed an offence against s728(3), or be liable under s729 for a 
contravention of s728(1) if: 

a. Person guilty of misleading and deceptive statement proves that they: - s731(1) 
i. Made all inquiries that were reasonable in the circumstances; and 

ii. After doing so, believed on reasonable grounds that the statement was not misleading or 
deceptive. 

b. Person guilty of an omission proves that they: - s731(2) 
i. Made all inquiries (if any) that were reasonable in the circumstances; and 

ii. After doing so, believed on reasonable grounds that there was no omission from the 
prospectus in relation to that matter. 

 
Does the lack of knowledge defence apply (offer information statements and profile statements)? 

1. Person will not be found to have committed an offence against s728(3), or be liable under s729 for a 
contravention of s728(1) if: 

a. Person guilty of a misleading or deceptive statement, proves that they did not know that the statement 
was misleading or deceptive  s732(1) 

b. Person guilty of an omission proves that they did not know that there was an omission from the 
statement in relation to that matter  s732(2) 

 
Do any general defences apply? 

1. Person will not be found to have committed an offence against s728(3), or be liable under s729 for a 
contravention of s728(1) if: 

a. Person guilty of a misleading statement or omission proves that they placed reasonable reliance on 
information given to them by someone other than a director, employee or agent of the issuing body or 
individual  s733(1)  

i. NOTE: a person is not the agent of a body or individual merely because they perform a 
particular professional or advisory function for the body or individual  s733(2) 

b. Person guilty of a misleading statement or omission proves that they publicly withdrew their consent to 
being named in the document  s733(3) 

c. Person guilty of excluding a new circumstance proves that they were not aware of the matter  s733(4) 
 

REMEDIES FOR INVESTORS 
Does the investor have a right to withdraw and have money returned? 

1. If securities are issued to a person in contravention of s724 (situation calling for a supplementary or replacement 
document), the person has the right to return the securities and to have their application money repaid  s737(1) 

a. This is so even if the company that issued the securities is being wound up 
2. Right is exercisable by written notice given to the company within 1 month after the date of the issue  s737(2) 
3. If the body or the seller does not repay the money, the directors of the body or seller are personally liable to 

repay the money  s737(3) 
 
  


