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1.  THINKING ABOUT AND W ITH LAW 

Meyerson, Denise, ‘Introduction, Understanding Jurisprudence (2007) (SM 5) 

 

• Sets out what legal theory is.  

• John Austin  law ‘essentially a coercive practice’ (3) 

• Realists (‘legal rules merely predictions of what the courts will decide’) vs those who believe law 
is a normative practice 

• Natural lawyers  necessary connection between law and morality VS  

• Legal positivists  no guaranteed connections between law and morality.  
o Inclusive positivists 
o Exclusive positivists 

• Five reasons to study jurisprudence (7) 
o Broader perspective on the law 
o Think in a reflective/self-conscious way 
o Aim at ‘wisdom’ not knowledge 
o Promote justice and fairness by thinking analytically and critically 
o Moral and political reasoning frequently required in judging legal cases 

 

Pue, W. Wesley, ‘Educating the Total Jurist?’ (2005) Legal Ethics (SM 13) 

 

• Canadian legal historian, lays out a brief history of late colonial legal education in Canada and 
Australia and argues that colonialism shapes legal education today 

o ‘hidden curriculum’; no such thing as ‘value-neutral’ education (219) 

• We should be educating ‘jurists’ rather than lawyers (as in early 20th C legal education)  (214) 
o ‘”Morality” went out of fashion at some point, leaving utility as the only credible 

measure of educational aspiration.’ (215) 

• Three ‘ironies’ in conclusion: (220) 
o Legal education originally designed to ‘produce right-think-structures of legal education’, 

replaced by technocratic education meant to knock out the ‘moral stuffing’ 
o The left (feminists, critical race theorists etc) contemporarily have taken on this criticism 

which used to belong to the right (imperialists, masculine thinking etc) 
o Ethical agenda of legal education derived from moral currents of larger society ‘up for 

grabs’ not reigned in (and academic/rigorous?) 

• ‘Which values will be accorded a hearing in the future is as much an open question as the 
question of whether legal education will, once again, aspire to educate “total jurists”, not merely 
experts in the mechanics of law.’ 

 

Black, C.F., The Land is the Source of the Law (2011) (chapter)  (SM 20) 

 

• Style: storytelling, law-stories (as a source of law) 

• Audience: non-Indigenous as witnessing. What then is the role of the Western lawyer? Can there 
be passive and active witnessing? 

o …an appeal to Indigenous people to consider what makes their Law profoundly sensible 
and essential and the ‘other’ as observer. (9) 

• Structure: Triadic organisation of book 
o Cosmology: Creation story = theory 
o The law of relationship — examines legal system.  
o Responsibilities and rights of humans. Rights, therefore, are not given: they are earned 

responsibilities.  

• Methodology: nine metaphorical camps 



o Three Senior Law Men (Niedjie, Mowaljarlai, Marika). Each narrative provides the 
jurisprudence that underpins each level of the triadic circle, yet gives an emphasis to 
different circles. (17) 

• History/memory: ‘This land was invaded and eventually covered in concrete: it became the 
tourist city of the Gold Coast. However, even though my mother’s family witnessed the human-
induced climate change of her traditional lands, and therefore had to adapt to the imposed 
culture, she was still able to pass on to me the habit of noticing nature’ (6) 

• Experience as an academic: ‘I began to realize that this [Western] law could not help Indigenous 
people; rather it was a hindrance to them.’ (7) 

• Nine law story camps (9) 

• Not Rule of Law as source of Law, but Land. Black argues that assimilating Indigenous people 
under the Rule of Law has led to a significant abandonment of Indigenous legality which — Law 
which is ‘profoundly sensible and essential for the adaptation to climatic, economic and social 
unrest’. (9) 

o Can connect with HR topic. Individualist (rights) vs responsibility 
o ‘Rights, therefore, are not given: they are earned responsibilities’ (16) 
o ‘The Law of Relationship is about a balance of difference’ (15) 

• Concluding remark: I contend that the voice of authority must be vested in the knowledge that 
emerges from the Land, and that the mental health of Indigenous peoples will only be restored as 
a result of balance between the Land and humans. (19) 

 
Analysis 
 

• Think about architecture and law — in tension with Land as law.  

• Could use Gover — what Indigenous education could actually look like.  

• Could use with McMillan.  
 

Uluru Statement from the Heart, National Constitution Convention, Uluru (2017)  (SM 
36) 

 

• National Indigenous consensus held on Anangu land in 2017. Arguably the greatest constitutional 
moment that Australia has ever seen.  

• Demands: 
o First nations voice to be enshrined in the Constitution 
o Makarrata commission to supervise agreement making and truth-telling.  

• Note expression of un-ceded sovereignty. At the same time it is an appeal to the collective and a 
call for solutions within the Constitution and existing legal framework (fuller inclusion) — co-
existence.  

• Importantly: the art surrounding the words is not a border, but legal illustration — part of the 
document.  

o Tells two dreaming stories which are in juxtaposition to the law stories in the centre. 
Snake and eggs.  

 
Section breakdown 
 

• Par 1: 2017 National Constitutional Convention 

• Par 2: …first sovereign Nations of the Australian continent and its adjacent islands 

• Par 3: sovereignty as a ‘spiritual notion’. It has never been ceded or extinguished, and co-exists 
with the sovereignty of the Crown. 

• Par 6: incarceration rates of Indigenous people. 

• Par 8: seeking constitutional reforms  power. 

• Par 9: Call for the establishment of a First Nations Voice enshrined in the Constitution.  
 



 

2.  LAW AND FORCE 

 

• Positivist legal theory  generally concerned with thinking about law in terms of the state and of 
government as posited laws and social facts.  

 

Meyerson, Denise, ‘Chapter 1 Law and Force’, Understanding Jurisprudence (2007) 
(PDF in finder) 

 

• A summary of the different approaches to Law and Force 

• Use this more as a reading to understand Austin because Hart, in the next reading, is critiquing 
Austin. 

• Austin’s command theory of Law:  
o Austin conceived of all laws as commands or orders backed up by a ‘sanction in the 

event of non-compliance’ 
o All commands are issued by a superior who has the power to inflict the harm.  
o The source of authority is not subject to the law.  

 
Comprehensive summary 
 
Austin’s command theory of law 

• John Austin (1790-1859) aimed to show ‘not what is law here or there, but what is law’. 

• Not first command theory law theorist (Bentham before him), but provided fullest exposition.  

• In his lectures The Province of Jurisprudence Determined — empirical account of law 
(distinguished ‘laws properly so called’ from ‘laws by analogy’ and ‘laws of metaphor’). 

• All laws properly so called are commands, says Austin, a command being an order backed up by a 
‘sanction’ (a threat of harm) in the event of non-compliance with the command. 

• Distinguishes between general commands and individual commands, some originate from God, 
others from humans. Some are laid down by the sovereign in a state, others are not (like 
command from parent to child).  

• [O]nly those general commands which emanate from the sovereign which are laws ‘strictly so 
called’ or ‘positive laws’ and it is these laws which comprise the subject matter of jurisprudence.  

• The sovereign…is that person or body of persons which is habitually obeyed by the bulk of society 
and which does not habitually obey any other person or body.  

• Laws (as opposed to other standards that govern) are laid down by a sovereign and backed up by 
sanctions  ‘the key to the science of jurisprudence’.  

• In Aus case Milirrpum v Nabalco Pty Ltd (the Gove Land Rights case) Austin’s view relied upon to 
argue that there was no identifiable sovereign authority — rules were of religious not legal 
nature.  

 
Hart’s criticism of Austin’s notion of obligation 

• For Austin, force or coercion = essence of law. Hart objects on a number of grounds. 

• Threats backed up by sanctions do not translate into legal obligations. They may explain why I 
comply, but they do not imply that I ought to comply or that it is justifiable to punish me for 
failure to comply.  

 
What Austin’s account leaves out — Hart 

• Not all laws are attached to threat of punishment (maybe criminal laws, but then even those, the 
lawmakers are not above) 

• Certain typical legal system features that Austin’s concept of sovereignty omits: continuity of 
law-making power, laws can be valid even if the legislator is no longer obeyed (e.g. because they 
have died) 



• Legal illimitable of sovereign does not exist in many societies (e.g. in US and Aus with SoP). But 
then we can defend Austin’s view by showing that the sovereign is the people — but then who is 
doing the commanding and who is doing the obeying (Hart’s response). Put simply: sovereignty 
cannot be the basis of law because it derives from law.  

 
A new start: law as a normative phenomenon — Hart 

• Austin provides a behaviourist account of law which avoids all reference to mental states and 
attitudes.  

• Hart — understanding law requires accounting for the fact that people take an internal view of 
the practice.  

• Contrast habits (observable behaviour e.g. people driving to work rather than PT) with social 
rules (e.g. driving on the left side of the road).  

• Social rules therefore involve not only external conformity or regular conduct. They combine 
regular conduct with a ‘distinctive attitude’ (Hart, 1994, p 85)… social rules exist when the 
members of a group behave in a certain way as a rule.  

 
Law as a union of primary and secondary rules — Hart 

• Hart more interested in explaining ‘central law’ or legal systems as they usually are than debated 
whether borderline cases are ‘law’.  

• Primary rules  obligations/duties  moral v legal primary rules  a primary rule is legally valid 
if it accords with the criteria of validity prescribed by the rule of recognition (secondary or higher-
order rule) 

• Also secondary rules  rules of change and rules of adjudication. secondary rules allow us to 
recognise, make, change, interpret primary rules.  

• Thus a legal system is a combination of primary and secondary rules, in which the members of 
the population generally obey the rules that are valid according to the criteria of legal validity 
and legal officials accept the rules defining validity as common public standards. This situation is 
what, in Hart’s view, fundamentally characterises law and distinguishes it from other social 
phenomena.  

• Shared social practice underpins legal systems.  
 
Why Hart’s account is superior to Austin’s 

• Can explain the difference between a bank robber and a tax official (but claim that Hart is not 
claiming that legal justification and moral justification is the same).  

• Legal rules create obligations and sovereigns, not the other way around.  
 
 

Hart, H.L.A, ‘V. Law as the Union of Primary and Secondary Rules’, The Concept of 
Law (1961) (SM 118)  

 
Critique of Austin 

• Hart is a modern rational who present various argument against the command theory: 
o  fails to account for laws that are not enforced by sanctions: 

 Laws that guide people’s conduct by reference to normative standards of 
behaviour 

 Laws that confer power on people and provide facilities eg marriage  
o Conceives of law as a neutral force that produces social good 
o Understands coercive legal rules only from within the framework of criminal law as 

commands backed up by sanctions 
o Seems to neglect the capacity for laws that empower or provide facilities to have a 

disempowering or coercive effect 
o Authority can rest with the official and the rule of law and need not rest with the 

sovereign (perhaps that made more sense in the 19th century) 



 
Hart’s theory 

• The state is still central but Hart flips the focus onto the officials  

• Draws a distinction between social habits and social rules: 
o Habits are followed out of a routine, but breaking them does not result in condemnation 
o People feel bound by the rules and fear consequences for non-compliance 

• Laws typically manifest as social rules: 
o External aspect: The fact that people tend to obey the rule with regularity 
o Internal aspect: The fact that people accept the rule as a standard that should be 

complied with 

• The law acquires its normative quality from the internal aspect  
 
Primary and Secondary Rules 

• A legal system consists of a combination of primary & secondary rules 

• Primary rules impose obligations/duties and directly govern behaviour by telling people what 
they ought and ought not to do 

• Secondary rules specify ways in which primary rules can be created, changed and adjudicated 
o Rules of recognition, rules of change and rules of adjudication 

• The validity of law depends on the rule of recognition 
 
Analysis 
 

• On the face of it, primary laws need a source. Positivists historically dismiss IL as not really law 
(all states are equal, not real authority). But might be secondary rules.  
 

Hart, H.L.A, ‘The Concept of Law’ in The Philosophy of Law: Classic and 
Contemporary Readings with Commentary (1996)  (SM 139) 

 

• Two minimum conditions necessary and sufficient for the existence of a legal system (48) 

1) Rules of behaviour which are valid must be generally obeyed. 

2) Rules of recognition specifying the criteria of legal validity must be effectively accepted 

as common public standards of official behaviour by its officials 

 
How to tie the work of the official to secondary rules? 
 

• The authority of State Law is the authority tester. Pedigree test of any form of legal argument.  

• External element: Empirical — an identifiable something (an institution or an arrangement) 

• Internal element: There has to be some account of how an official acknowledges or accepts a 
rule or a law as being authoritative — without this the law has no normative character 

• So, it is the official who carries this normative quality. The official recognises the authority of law. 
The official allows Government to be a matter of rules rather than the Sovereign.  

• There is no requirement for morality or religion, in keeping with positivism, as the authority of 
law is the rational legal government 

• Criticism: Circularity — until we know what the Law is we can’t know what a legal official is 

• Would legal education today train you into a legal player in Harts world? Think Kennedy, Pue 
(total jurist can think to the substance of the law) 
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