
SAMPLE SCAFFOLDS 
Federal: Legislation Conferring Functions 

At a federal level, there is a strict insulation of judicial power to the courts – Boilermakers, 

Alexander’s case, Wheat case. 

 
1st separation rule for Cth judicial power: 

Rule: Cth judicial power is vested exclusively in courts → established before Boilermakers  

Authorities: Wheat Case (1915); Alexander’s Case (1918) – confirmed in Boilermakers (1956) 

Other considerations:  

• Cth tribunals cannot exercise the exclusively judicial power to conclusively determine existing legal 

rights or obligations – Brandy (1995); but compare ACMA (2015).  

• Cth Parliament cannot usurp judicial power by legislative enactment of criminal guilt – Polyukhovich 

(1991); Duncan (2015).  

• Cth Parliament cannot authorise punitive detention other than by a court order, consequent on judicial 

determination of criminal guilt – Lim’s Case (1992) (and others on administrative detention).  

 

2nd separation rule for Cth judicial power: 

Rule: Cth legislative and executive powers must not be exercised by courts (except ancillary powers) 

First authority: Boilermakers’ Case (1956) 

Other considerations:   

• Court powers to issue control orders under Criminal Code do not breach the 2nd separation rule – Thomas 

v Mowbray (2007)  

• In Boilermakers, arbitration court had a dominant purpose to arbitrate, and those non-judicial powers 

were not incidental to its judicial powers – amounting to an invalid combination of judicial enforcement 

functions with its dominant arbitral functions. 

 

1. Is it a Chapter III court? 

An institution is not a Ch III court within the meaning of s71 of the Constitution unless tenure of its members 

complies with s 72 of the Constitution. Institutional integrity (minimum standards set out in s 72) is an 

essential characteristic of a Ch III court.  

 

a) Judges: (s 72 Constitution – only applies on Federal level) must meet ALL 4 criteria to be a federal 

court; if not, then analyse as a federal executive body 

i) Appointment: by the Governor-General in council 

ii) Term of appointment: expires upon age 70 for a HC justice – cannot be removed prior to this 

(1) To satisfy s 72, should be a retirement age, rather than appointment by renewal (i.e. renewal 

goes against s 72 tenure requirements) 

iii) Protections against removal: A judge can only be removed if both Houses of Parliament request 

removal on the same session on the basis of proved misbehavior or incapacity 

iv) Remuneration: set by Parliament but cannot be reduced during tenure 

b) ‘Court or tribunal’ in the name of the body gives a prima facie indication of whether it is a court or 

tribunal (Wheat) 

i) It is not a Ch III court if members do not have protection of tenure under s 72 (Wheat) 

c) Conclude: 

i) If it is a Ch III court: it is constitutionally invalid if exercising non-judicial function (Boilermakers) 

ii) If it is not a Ch III court: it is a tribunal and cannot exercise judicial function (Boilermakers first 

limb) 

(1) Non-judicial functions remain valid, and judicial functions must be severed; judicial and non-

judicial functions cannot be mixed up in the same tribunal (Boilermakers) 



(2) E.g. If a non-Ch III court judge is making both adjudications on criminal guilt and hearing 

military disciplinary matters, the first function is invalid (judicial), but the second remains valid 

(non-judicial) so long as there is persona designata and not incompatible with judicial function 

 

2. Is it a Ch III court exercising judicial power? 

a) Is the power exclusively judicial?  

i) Overall: The fundamental character of judicial power as a sovereign or governmental power, to give 

binding and authoritative determinations has been supported by leadings decisions. Key indicia of 

judicial power include:  

ii) Determination of criminal guilt and imposing punishment for this (Tasmanian Breweries) 

(1) See section X for Bill of attainder and retrospective laws enacting criminal guilt for past conduct 

iii) Conclusive (final and binding) determination of existing legal rights/obligations which are legally 

enforceable by execution (Brandy v HREOC), in invitum or independent of the parties’ consent (TCL 

Air Conditioner) 

(1) Permissible for administrative bodies to make conclusive findings of fact & law, if a court 

appeal is available, especially if a new hearing on all questions of fact & law)  

(2) Arbitration award has a consensual basis, and does not represent the exercise of a 

sovereign/gov power; different to a judicial power conferred/exercised by law and coercively, 

operating independently of the consent of the parties. Unlike a judgment, an arbitrator’s award 

is not binding of its own force. An award is binding and enforceable, similar to an exercise of 

judicial order, and a Federal court must enforce an arbitrary award even if it involves a 

legal error (unless there are issues with the arbitration process) – TCL Air Conditioner. 

(3) Arbitral function = ancillary to the legislative function and provides the factum upon which the 

law operates to create the legal right/obligation; Judicial function first ascertains whether the 

right/obligation exists in law and if it binds it – then proceeds if necessary to enforce the law 

(Alexander’s case)   

 

b) If power is not exclusively judicial: Some functions are ambivalent between administrative power and 

judicial power.  

i) Chameleon doctrine: Where a power takes its character from the nature of the body upon which it 

has been conferred (Tasmanian Breweries) 

(1) Policy considerations = executive (Wilson) 

(2) Future rights = executive (Waterside Workers) 

(a) Decisions regarding future rights/obligations → It is a non-judicial function; it is an arbitral 

power that cannot be enforced (Waterside Workers) 

(b) Decisions regarding existing rights/obligations → It is a judicial function: decision 

authoritatively identifies and declares existing rights and obligations arising from past 

conduct (Waterside Workers) 

(3) Consider inclination of courts to find in favour of ‘executive function’ (Thomas v Mowbray) 

(a) Courts may grant control orders even though control orders create new duties on the 

grounds of historical considerations (decision made on policy grounds) 

(b) Power to restrict or interfere with a person’s liberty on the basis of what they might do in 

the future rather than what they have done, is not intrinsically a power that may be 

exercised only legislatively or administratively. Courts has exercised such powers 

historically (Thomas) 

(i) Policy consideration: it is desirable that powers affecting liberty be exercised 

independently and judicially 

(4) Reason-giving: fundamental to the judicial function but inconclusive for executive (Wainohu) 

(5) If procedure is up to judicial standards: procedural fairness, rules of evidence, standards of 

proof, inter party (not ex parte), impartial court → indicative of judicial function (Thomas v 

Mowbray) 



(6) Judicial discretion: framed by relatively settled standards; administrative discretion is very 

broad (Tasmanian Breweries) 

(a) Alinta, Falzon & Today FM illustrate wide tolerance for Commonwealth administrative 

adjudication and enforcement action. Limits to this tolerance– if administrative 

determination is made enforceable by execution in the same manner as a court order 

(Brandy) 

(i) Alinta: The exec body (Takeover Panel) lacks power to compel compliance with its 

orders. An order of a court is necessary for enforcement of compliance with the Panel’s 

orders. 

(ii) Falzon: terminating visas; no proportionality test (Courts do NOT need to ask whether 

the law enabling the detention is proportionate to the non-punitive end) 

(iii) Today FM: broadcasting license  

(7) Power to make declaration is non-judicial (Momcilovic) 

(a) The declaration of an organisation as criminal is not an adjudgement of criminal guilt. 

 

 
 

3. If a Ch III court is exercising a non-judicial power, do any exceptions to Boilermakers apply? (Persona 

designata OR military tribunals, houses of parliament punishing contempt, delegated judicial powers to 

court officers) 

 

a) Exceptions to Boilermakers’ second limb – judicial power only exercised by Ch III courts:  

i) Military tribunals: can exercise judicial power within command structure outside of Ch III courts; 

cannot be turned into courts 

ii) Houses of Parliament: may punish persons for contempt 

iii) Courts may delegate judicial powers to court officers: under supervision and subject to review by 

judges, review preferably de novo (federal appellate court review of lower court ruling) – Harris v 

Caladine  

 

b) Persona designata: Non-judicial power conferred persona designata is permissible, UNLESS 

incompatible with the courts’ independence and functions 

A federal judge can perform non-judicial functions if conferred in his personal capacity, the judge 

consents and it is not incompatible with his judicial function.  

There is a distinction between appointing a judge to perform an administrative function in a personal 

capacity and conferring a non-judicial function on a Ch III court (Drake) 

i) Is the function given to the judge in an individual capacity or their position in court? (Hilton v 

Wells)  

(1) Personal capacity: judges can exercise non-judicial power if they are acting in their personal 

capacity.  

(a) E.g. issuing warrants to tap telephones (Hilton, Grollo), federal court judges appointed to 

AAT (Drake v Minister for Foreign Affairs), judicial enquiries, giving warrants, sit on royal 

commissions  

(2) If nature of function would prejudice their independence or conflict with function of the 

court, then power conferral is invalid. 

ii) Limits on persona designata (Grollo) 

(1) Judge’s consent – duty of acceptance cannot be imposed; AND 



(2) Incompatibility condition: Even if given in a personal capacity, a judge cannot be given 

non-judicial functions “incompatible” with their judicial function or the proper discharge 

by the judiciary of its responsibilities as an institution exercising judicial power. 

(a) Incompatibility arises if: 

(i) Functions conferred require such a commitment that the judge cannot perform 

judicial functions – permanent & complete commitment 

(ii) Nature of the function comprises/impairs the capacity of the judge or judiciary to 

perform judicial functions with integrity and impartiality; or the appearance of 

such. (appearance OR reality) 

(iii) Nature of the function is such that public confidence in the judiciary’s institutional 

integrity or the individual judge’s capacity to perform judicial duties is diminished 

 

c) Is the non-judicial function compatible with judicial function?   

The incompatibility doctrine: the conferral of a non-judicial function on a judge persona designata 

must not be incompatible with the holding of a judicial office. (Wilson; Grollo) 

i) Is the function is closely connected to the Legislature/Executive  

(1) No – compatible constitutionally  

(2) Yes – ask: 

ii) Does the function depend on the instruction, advice or wish of the Legislature/Executive 

(other than a law)? 

(1) Yes – separation of powers is breached and conferral is invalid (on a Federal level it’s an indicia, 

but on a State level this dependence is determinative) 

(2) No – ask: 

iii) Can judges can exercise political discretion in the decision? (i.e. on grounds not confined by 

factors expressly/impliedly prescribed by law)  

(1) No – conferral is valid 

(2) Yes – conferral is incompatible and invalid  

iv) Compatible if the function must be performed judicially (e.g. without bias, giving interested 

persons an opportunity to be heard)  

 

If any exceptions apply and there is no incompatibility with judicial function, then the non-judicial 

function is valid and may be performed. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



SAMPLE CASE & LEGISLATION SUMMARIES 
 

JUDICIARY: CASES & LEGISLATION 
 

Alexander’s case - Waterside Workers’Federation v J W Alexander (1918) CLR 

Distinguished between judicial and arbitrary power 

Arbitral: ascertain and declare respective rights and liabilities of parties  

Judicial: enforcing those rights and liabilities 

 

Held: The Court of Conciliation and Arbitration could only exercise arbitral power 

• Not a Ch III court 

o President did not have life tenure 

o Judges only have terms of 7 years, with possibility of re-election – but s 72 requires life tenure 

• Because it is not a Ch III court, the arbitral functions were validly conferred, BUT judicial powers 

of enforcing awards were invalidly conferred. 

  

Boilermaker’s case (1956) CLR - Confirmed Alexanders & introduced the second limb. 

Commonwealth parliament cannot give non-judicial functions to a court (unless within or auxiliary or 

incidental to judicial power) 

Held:  

• Judicial & non-judicial power cannot be vested in the same tribunal. The Court invalidly combined 

judicial functions with its dominant arbitral functions. 

• Cth judicial power can only be conferred upon a court created pursuant to s 71 and constituted in 

accordance with s 72, or a court brought into existence by a State (not a legislature or executive body) 

 

Example of non-judicial functions incidental to courts’ judicial functions: Courts can make rules regarding 

procedure in court – ‘non-judicial power’ which is incidental to judicial function. 

 

 

 

 

Constitution Ch III 

S 71. Judicial power and Courts 

The judicial power of the Commonwealth shall be vested in a Federal Supreme Court, to be called the 

High Court of Australia, and in such other federal courts as the Parliament creates, and in such 

other courts as it invests with federal jurisdiction. The High Court shall consist of a Chief Justice, and 

so many other Justices, not less than two, as the Parliament prescribes. 

S 72. Judges' appointment, tenure and remuneration 

The Justices of the High Court and of the other courts created by the Parliament: 

1. shall be appointed by the Governor-General in Council; 

2. shall not be removed except by the Governor-General in Council, on an address from both 

Houses of the Parliament in the same session, praying for such removal on the ground of 

proved misbehaviour or incapacity; 



3. shall receive such remuneration as the Parliament may fix; but the remuneration shall not be 

diminished during their continuance in office. 

The appointment of a High Court Justice shall be for a term expiring upon his attaining the age of 

seventy years, and a person shall not be appointed as a Justice of the High Court if he has attained that 

age. 

The appointment of a Justice of a court created by the Parliament shall be for a term expiring upon his 

attaining the age that is, at the time of his appointment, the maximum age for Justices of that court and a 

person shall not be appointed as a Justice of such a court if he has attained the age that is for the time 

being the maximum age for Justices of that court. 

Subject to this section, the maximum age for Justices of any court created by the Parliament is seventy 

years. 

The Parliament may make a law fixing an age that is less than seventy years as the maximum age 

for Justices of a court created by the Parliament and may at any time repeal or amend such a law, but 

any such repeal or amendment does not affect the term of office of a Justice under an 

appointment made before the repeal or amendment. 

A Justice of the High Court or of a court created by the Parliament may resign his office by writing 

under his hand delivered to the Governor-General. 

Nothing in the provisions added to this section by the Constitution Alteration (Retirement of Judges) 

1977 affects the continuance of a person in office as a Justice of a court under an appointment made 

before the commencement of those provisions. 

A reference in this section to the appointment of a Justice of the High Court or of a court created by the 

Parliament shall be read as including a reference to the appointment of a person who holds office as a 

Justice of the High Court or of a court created by the Parliament to another office of Justice of the same 

court having a different status or designation. 

S 73. Appellate jurisdiction of High Court 

The High Court shall have jurisdiction, with such exceptions and subject to such regulations as the 

Parliament prescribes, to hear and determine appeals from all judgments, decrees, orders, and 

sentences: 

1. of any Justice or Justices exercising the original jurisdiction of the High Court; 

2. of any other federal court, or court exercising federal jurisdiction; or of the Supreme Court of any 

State, or of any other court of any State from which at the establishment of the Commonwealth an 

appeal lies to the Queen in Council; 

3. of the Inter-State Commission, but as to questions of law only; 

and the judgment of the High Court in all such cases shall be final and conclusive. 

But no exception or regulation prescribed by the Parliament shall prevent the High Court from hearing 

and determining any appeal from the Supreme Court of a State in any matter in which at the 

establishment of the Commonwealth an appeal lies from such Supreme Court to the Queen in Council. 



Until the Parliament otherwise provides, the conditions of and restrictions on appeals to the Queen in 

Council from the Supreme Courts of the several States shall be applicable to appeals from them to the 

High Court. 

S 75. Original jurisdiction of High Court 

In all matters: 

1. arising under any treaty; 

2. affecting consuls or other representatives of other countries; 

3. in which the Commonwealth, or a person suing or being sued on behalf of the 

Commonwealth, is a party; 

4. between States, or between residents of different States, or between a State and a resident of 

another State; 

5. in which a writ of Mandamus or prohibition or an injunction is sought against an officer of the 

Commonwealth; 

the High Court shall have original jurisdiction. 

S 76. Additional original jurisdiction 

The Parliament may make laws conferring original jurisdiction on the High Court in any matter: 

1. arising under this Constitution, or involving its interpretation; 

2. arising under any laws made by the Parliament; 

3. of Admiralty and maritime jurisdiction; 

4. relating to the same subject-matter claimed under the laws of different States. 

S 77. Power to define jurisdiction 

With respect to any of the matters mentioned in the last two sections the Parliament may make laws: 

1. defining the jurisdiction of any federal court other than the High Court; 

2. defining the extent to which the jurisdiction of any federal court shall be exclusive of that which 

belongs to or is invested in the courts of the States; 

3. investing any court of a State with federal jurisdiction. 
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