
CH-13 Directors’ duties 
Directors owe fiduciary duties to their co. The Corporation Act also imposes similar concurrent statutory duties 

(ss180-183) on directors and other officers. 

 

Who own duties? 

S9 defines director as appointed director, de facto director, shadow director; officer includes director, secretary 

and various persons involved in management. 

 

What duties directors may breach? 

1)    Fiduciary duties of good faith, best interests and proper purposes------ overlap with s181  

2)    Strict fiduciary duty to avoid conflict of interest: 

       Directors must act in good faith in the best interests of the coy or for a proper purpose------- overlap with 

s181; 

        Directors must not make improper use of position ------- overlap with s182; 

        Directors must not make improper use of information--------overlap with s183. 

3)    Duty not to contravene civil penalty provisions(s 181-183) recklessly or intentionally dishonestly------ s184 

4)    Duty of care and diligence------overlap with s 180 

5)    Statutory duty not to deal with insider trading-----s1043A 

6)    Statutory duty to prevent insolvent trading------- s588G 

 

When can the directors be exonerated from breach? 

1. ratification by SH------ the breach of fiduciary duty may be excused if SH pass an ordinary resolution in 

general meeting to ratify such actions.  

2. ratification by board------  according to coy’s constitution, disclosure to the board of directors, whose assent  

was sufficient.  

                                          S191 ----- directors who has material interest in a matter must give notice of the 

interest to the other directors. 

 3. no ratification available----- oppressive or unfair conduct (to minority SH ): s232 

                                                   Coy is insolvent (to creditors) 

4. court exoneration------ it is satisfied that the person acted honestly and ought fairly to be excused for the 

contravention of a civil penalty provision:  s1317S 

 

 

 



 

Fiduciary duties of good faith, best interests and proper purposes------ overlap with s181  
Directors owe fiduciary duty to act in good faith in the best interests of the Co. and the duty to exercise power 

for proper purposes. 

s181(1) ---- requires a director or other officer of a corporation must exercise their powers and dischargetheir 

duties in good faith in the best interests of the corporation and for a proper purpose:；Criminal liability may be 

imposed if a director or other officer of a corporation is reckless  or intentionally dishonest for breach of s181: 

s184(1).  (ASIV v Adler).  

A contravention （违反）of s 181 does not require the director to gain a benefit from the conduct. It is 

sufficient to establish that the conduct was carried out in order to gain an advantage. 

 

1.  Good faith has an objective element, i.e. reasonable directors would have considered to be in the best 

interests of the co. (ASIC V Adler) 

2.  Best interests of Co 

i. Directors must act in the best interests of the shareholders as a collective group, not to individual 

shareholders. (Greenhalgh v Arderne Cinemas Ltd);  

ii. Directors should have regard to (注意到) both the interests of present and future shareholders as 

well as the interests of the co as a commercial entity  (Darvall v North Sydney Brick & Tile Co Ltd); 

iii. Director owned the duty to co as a whole and not individual shareholders (Percival v Wright); 

iv. Exceptions : Director owns fiduciary duty to individual shareholder in special circumstance 

(Glavanics v Brunninghausen). 

3.  The interest of wholly-owned subsidiaries  

      Generally, when there is a conflict between the interests of a subsidiary and the group, nominee directors 

must act in the subsidiary's best interests and not in the interests of the group as a whole (Walker v 

Wimborne).  

But under S 187, a director of a wholly-owned subsidiary will be taken to act in good faith in the best 

interests of the subsidiary where: 

Ø The constitution of the subsidiary expressly authorizes the director to act in the best interests of the 

holding Co; and  

Ø The director in fact acted in good faith in the best interests of the holding co; and  

Ø The subsidiary is not insolvent at the time the director acts and does not become insolvent because of 

the director’s act. 

4.   the interest of minority SHs -------- relevant to SH’s remedy 



      S232 enables a member to obtain a remedy if a resolution of a class of members was contrary to the interests 

of the members as a whole, oppressive or unfairly prejudicial or unfairly discriminatory.  

5.   the interest of unsecured creditors---------relevant to insolvent trading 

     a)   Directors must act in the best interests of the Co's creditors as well as its shareholders. When the Co is 

in financial difficulties or insolvency, creditor's interests = Co’s interests become paramount 

(Walker v Wimborne). 

      b)  Shareholders have no power to ratify the director's breach of duty when the coy is in insolvent or in 

financial difficulties (Kinsela v Russell Kinsela Pty Ltd). 

      c)   Directors owe no independent duty directly to creditors based on the pari passu principle (equal 

treatment to all creditors) (Spies v R). 

6.  Fiduciary duty to exercise powers for proper purposes 

           Proper purposes include share issues, consideration for acquisition and employee or director incentive 

schemes. 

 

     Share issues ------- relevant to share capital 

a)   the proper purpose is to raise capital; employee/ director incentive schemes / consideration for purchase 

of assets (acquisition). 

b)  The improper purpose is: 

i. to maintain control of the Co's management or majority shareholding (Nguril Ltd v McCann-- if 

the director issue shares for the purpose of maintaining their position of control of the company, 

they will breach their fiduciary duty and the share issue may be invalidated.);  

ii. to defeat a takeover bid-- directors use their powers to block a takeover substantially as a means 

of retaining management. Exception: if they engage in defensive measures designed either to 

maximize the value of members’ shares or advance the commercial interests of the Co.; 

iii. to create or destroy the voting power of majority shareholders (Howard Smith ltd v Ampol 

Petroleum Ltd--- directors breach their duty to act for proper purposes if they use their power to 

issue shares for the purpose of creating a new majority shareholder or to manipulate control within 

the Co even though they honestly believed that their action were in the best overall interests of the 

shareholders); 

iv. even when the director may honestly believe that a share issue is in the best overall interests of the 

coy, it will be invalidated if it is motivated by their desire to manipulate control within the coy 

(Whitehouse v Carlton Hotel Pty Ltd). 

     c)  Shareholder Approval 

Ø shareholders can ratify, if full and frank disclosure is mad 

       Regal (Hastings) Ltd v Gulliver      



Ø ASX listing rule 7.1         

Ø ASX listing rule 10.11       

      (2) Mixed purposes and the “but for” test           

u The decision by directors to exercise a particular power may be made for both proper and 

improper purpose. 

u “but for test”—an allotment of shares 分配股份 will be invalidated if the impermissible purpose 

is causative in the sense that, but for its presence, no allotment would have been made. 

        Whitehouse v Carlton Hotel Pty Ltd 

        Mills v Mills 

 

 

 

（3）Remedies for breach 

     Common law------- rescinds 废除 the share issue; sue director under s236; the minority SH obtains a 

remedy under s232 due to oppressive or unfair conduct  

    Statutory law------ civil penalty provision 民: s1317E 

    Criminal law------ criminal penalty provision: s184(1): Denfendant of officer commits an offence if: reckless 

or intentionally dishonest.  And fail to act in good faith in best interests of Co or for a 

proper purpose. 

 

 

 


